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I 

^TNA Life Insurance Company, a Corporation, and Gteorge 

W. Estler, Appellants, I 

vs. i 

1 

I 

I 

Robert J. Hoage, Deputy Commissioner, United States Em¬ 
ployees’ Compensation Commission, District of Columbia 
Compensation District, and Nora Banks. | 


a Supreme Court of the District of Columbia. | 

I 

1 

Equity. No. 52992. I 

i 

^TNA Life Insurance Company, a Corporation, and 

George W. Estler, Plaintiffs, j 

1 

vs. ! 

I 

I 

Robert J. Ho.\ge, Deputy Commissioner, United gtates 
Employees’ Compensation Commission, District of 
Columbia Compensation District, and Nora Bank^, De¬ 
fendants. i 

I 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of th^ Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the follpwing 
papers were filed and proceedings had in the above-eiititled 
cause, to wit: | 
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.?:tna life insurance company et al. vs. 


1 Bill of Complaint for Mandatory Injunction. 

Filed June 12, 1931. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 52992. 

^Etna Life Insurance Company, a Corporation, and George 

AV. Estler, Plaintiffs, 

vs. 

Robert J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of 
(’olumbia Compensation District, and Nora Banks, De¬ 
fendants. 

To the Honorable the Supreme Court of the District of 
Columbia, holding a court of equity: 

The bill of complaint of ^Etna Life Insurance Company, 
a corporation, and George W. Estler, respectfully shows 
unto this Honorable Court: 

1. That plaintiff ..Etna Life Insurance Company is a 
corporation organized and existing under the laws of the 
State of Connecticut and is doing business in the District 
of Columbia, and brings this suit in its own right as com¬ 
pensation insurance carrier as is more fully hereinafter set 
forth. That plaintitf George W. Estler is a citizen of the 
United States and a resident of the District of Columbia 
and brings this suit in his own right as the employer of one 
William H. Banks, deceased, as is more fully hereinafter 
set forth. 

2. That defendant Robert J. Hoage is a citizen of the 
United States and a resident of the State of Maryland, and 

is sued in his official capacity as Deputy Commis- 

2 sioner, District of Columbia, United States Em¬ 
ployees’ Compensation Commission. That defend¬ 
ant Nora Banks is a citizen of the United States, a resident 
of the District of Columbia, and is sued as the widow of 
said William H. Banks, deceased, and as claimant to whom 
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an award of death benefit was made by defendant Rbbert J. 
Hoage, Deputy Commissioner, United States Employees’ 
(Compensation Commission, as more fully hereinafter 
appears. | 

3. That heretofore, to wit, on and prior to the 25tl^ day of 

July, A. D. 1930, said William H. Banks, since deceased, 
was a resident of the City of Washington, District of 
Columbia, and was in the employ of plaintiff George W. 
Estler, an employer conducting a grocery and provision 
business at 3819 Georgia Avenue, Northwest, in the|City of 
Washington, District of Columbia, and carrying! on an 
employment in the District of Columbia. i 

4. That pursuant to the provisions of the Act of Cbngress 
approved May 17, 1928, entitled ^‘An Act to Provic^e Com¬ 
pensation for Disability or Death Resulting from Injury to 
Employees in Certain Employments in the District of 
Columbia, and for other purposes,” commonly known as 
the District of Columbia Workmen’s Compensation Act, 
amendatory of the Act of Congress approved March 4,1927, 
entitled ‘^An Act to Provide Compensation for Disability 
or Death Resulting from Injury to Employees in Certain 
Maritime Employments, and for other purpose^,” (44 
Stat. at L. 1424, c. 509, as amended 45 Stat. at L. 600j c. 612; 
U. S. C. A. Tit. 33, Chap. 18, Sec. 901 et seq.), and by| reason 
of his being an employer within the provisions of sajd Acts 
of Congress, plaintiff George W. Estler was insure^ under 
a policy of compensation insurance issued by plaintiff 
.^tna Life Insurance Company, by which said policy of 
insurance it was agreed, among other things, that plain¬ 
tiff AEtna Life Insurance Company would promptly 

3 pay to any person entitled thereto, such cornpensa- 
tion as might be lawfully awarded under said .^cts of 
Congress for accidental injury or death arising outiof and 
in the course of such employment; that said policy pf com¬ 
pensation insurance was in full force and effect cin said 
25th day of July, 1930. | 

5. That said William H. Banks died in the District! of Co¬ 

lumbia, on, to wit, the 25th day of July, 1930, while wiorking 
as an employee of plaintiff George W. Estler. i 

6. That thereafter, to wit, on the 20th day of October, 
1930, defendant Nora Banks, residing at 738 Hobart Street, 
Northwest, in the City of Washington, District of Colombia, 
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as widow of said William H. Banks, filed her claim for com¬ 
pensation for the'death of her said husband while in the 
employ of ])laintiff George W. Estler. Thereupon, and 
after due notice to all })arties in interest, a hearing was held 
before defendant Robert J. Hoage, Deputy Commissioner 
under the District of Columbia Workmen’s Compensation 
Act on the (ith dtiy of April, 1931; that all the testimony 
taken at said hearing before defendant Robert J. Hoage, 
Deputy Commissioner, was stenographically reported and 
transcribed, a copy of which testimony is hereto annexed, 
marked “Exhibit A” and i)rayed to be read as a part hereof 
as if herein fullv set forth. 

7. That at said hearing it was testified by plaintiff George 
W. Estler, employer, that it was the custom of said William 
H. Banks to begin work at 6 o’clock A. M. when he went to 
market with his employer who was doing the buying; that 
said Banks was kept on the truck when the buying was being 
done simply for protection so that the foodstuffs would not 
be stolen therefrom; that after returning to the store Banks 
worked “as a porter would;” that they would take 
4 the stuff off the wagon, place and weigh it and wait 
for business to start; that when orders would come 
in the em])loyer would get half a dozen or so ready and then 
start Banks out delivering; that the work was not strenu¬ 
ous or fast; that the employer always instructed his men 
never to hurrv but to take time; that he left it to Banks to 
take his time; that there was no heavy delivering on the 
day of Banks’ death; that business was the very dullest in 
July and August; that it is the dullest part of the whole 
year; that on the 25th day of July, 1930, Banks had 22 orders 
with him on his truck, although he had only delivered 2 
orders when he died—the rest were on the truck; that Banks 


had gone only three squares from the store when he got to 
the place where he died; that Banks had not complained 
about suffering from the heat during the morning, that he 
never complained; that he never lost a day; he never com¬ 
plained about the weather except to say that morning that 
it would be another hot day; that he said the previous day 
that it had certainly been terrible vreather, but he never 
vsaid he had any ailment; that he did not say he was suffer¬ 
ing on the previous day nor did he complain that he was suf¬ 
fering on the day he died except to say it was a hot day, just 
the same as he (the employer) would say today is a bad day; 
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Banks never said he had any ailment or that he feljt bad or 
anything to that effect; so far as the employer kneiv Banks 
went about his work in the regular way; he was a vejry capa¬ 
ble man and had been with the employer so long he knew 
just what to do without being addressed and without say¬ 
ing a word; that Banks drove a Ford open truck j he had 
22 deliveries on the truck and had not made more ^han six 
or seven that morning; that there were no heavy loads, just 
groceries, and he had no long distances to carry them, the 
longest distance would be from the alley to th^ street; 
5 that he did not carry sacks of sugar, potatoes, or 
heavy articles of that character; that he (|the em¬ 
ployer) bought wholesale the heaviest stuff and hhd it de¬ 
livered, the only stuff that was brought in on the trupk being 
light stuff; and when orders go out they are very small; 
that customers buy in small quantities and often, fr^quently 
only a loaf of bread and a bottle of milk; that there |was not 
a thing in the world about Banks this day that woijild indi¬ 
cate that he was not up to par; he apparently was tjie same 
as he ever was. 1 

On cross examination by counsel for the claimant it was 
testified by said employer that he never brings a heavy load 
on the truck from market; that on the morning of ^July 25, 
1930, he did not have heavy produce or merchandise on the 
truck and that Banks unloaded it ‘‘with me helping him;” 
that after Banks got the merchandise in the store he only 
straightened it around; that Banks usually started out 
about 9 o’clock to make deliveries to customers or to get 
orders from those who did not have telephones. | 

It was testified by one Sarah Summers that she lived at 
754 Rock Creek Church Road; that she saw Willianji Banks 
when he had gotten out of the delivery wagon getting ready 
to deliver groceries; that she was out on her back porch and 
merely saw him; that when she saw him get out of the 
truck, he was apparently all right; she did not see Ijiim fall 
on the porch; did not see him after she saw him standing on 
the back of the delivery wagon. | 

A written statement made by Mrs. George Gordon Sei- 
bold, 756 Rock Creek Church Road, Northwest, W^ashing- 
ton. District of Columbia, by stipulation of counsell for the 
respective parties, was read into the record and the por- 
2—5590a I 
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tions pertinent to the plaintiff’s contentions set 

6 forth substantially that she was informed by her 
mother that something had happened to William,” 

that she went immediately downstairs and found him lying 
face downward on the step of the rear porch with the box 
of groceries intact by his side and under his right arm; 
that she called a lady who appeared in the next yard, an 
experienced nurse who proceeded to give first aid to Wil¬ 
liam ; that they lifted him to a cool place on the porch, and 
his face which was very red when they picked him up, 
turned white when he was placed on his back; that he was 
alive but evidently unconscious. 

The last witness called was Dr. A. Magruder MacDonald, 
Deputy Coroner of the District of Columbia, who testified 
that he performed'an autopsy on the body of William H. 
Banks; that his general condition was good; that there was 
an extensive subdural hemorrhage in both hemispheres of 
the brain, over the cerebellum and interspinal canal and 
hemorrhage about the Chororl—(choroid)—plexus; the 
heat was negative except for some fibrinous plagues; that 
the kidneys showed congestion, they had been crushed and 
tlieiv was some extravast ion—(extravasioii)—of blood 
about the tissues in the region of left pelvis of the kidney 
and there were two large tysts—(cysts)—in the right kid¬ 
ney; the stomach was filled with digested food; that the 
cause of this man’s death was, in his opinion, cerebral 
hemorrhage and shock; that there are many causes of 
cerebral hemorrhage; that as he recalled the history the 
man was delivering groceries and while on the rear porch 
making a delivery he was taken ill and thereafter pro^ 
nounced dead; that someone stated the deceased had ex¬ 
cessive temperature, having put their hands on him and 
thought he was extremely warm, but that is not a scientific 
way of determining it; that he thinks the case shows 

7 evidence of so-called thermic fever, or sunstroke, 
judging from the hemorrhage that is in the brain 

and the hemorrhage in the region of the kidney with the 
congestion he found there; that he does not know of any 
definite autopsy finding of thermic fever except that ‘‘we 
know that we have an extreme amount of congestion and 
I think that could be a cause in this particular case; ’ ’ that 
he did not think that the temperature of the weather is the 
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only factor that can produce this sort of condition; that 
in producing thermic fever ‘‘we have to have a waijm tem¬ 
perature, but it does not have to be excessively hot;|” there 
are so many other factors: overwork, fatigue, extrejme loss 
of water by perspiration will do the same thing under those 
conditions, improper sleeping at night, lack of propejr venti^ 
lation, and all of these conditions will add to a person’s 
• fatigue so that they are more subject to this conditic|n; that 
overwork is one of the factors that produce thermic fever; 
that if this man had been up early in the morning arid gone 
to bed late at night—“I am saying this as a conjecture”— 
and had not had much sleep on account of the he^t, pos¬ 
sibly his room—“I don’t know what his living cohditions 
were”—that would help the thing along in this condition. 
Upon cross examination the witness stated that th^sre are 
many causes of thermic fever; that he was simply[basing 
his opinion on what he had been told by other peoplje; that 
he did not know what clinical symptoms the man shcjwed to 
correlate with the autopsy findings; that he did not know 
whether the man had a raging fever except from |an un¬ 
scientific or a layman’s statement that the man wis hot; 
but that condition existing—I could correlate th4t with 
those findings; that we not only have a hemorrhagej in the 
brain but around the kidney; that overwork, fatigue, ex¬ 
treme loss of water, improper sleeping all | would 
8 have to go along; that you have to take into con¬ 
sideration the hemorrhage around the kidneyj which 
could not be a stroke but w’ould have to be due to sc^me in¬ 
ternal derangement, probably of the heat regulatiiig cen¬ 
ter ; with, that and the findings of fact, and if this m^n had 
overworked, lost a lot of sleep, had excessive perspira¬ 
tion during that day, and had been overdoing it, overeat¬ 
ing—all those factors would make the witness convinced 
in his own mind that the case was the result of thermic 
fever; but in the absence of those conditions he would not 
say it was the result of thermic fever because there ^re no 
definite pathological findings except the extreme donges- 
tion in the brain and the kidney; with all those conditions 
as a factor the witness would deduct that the cause;of the 
hemorrhage was thermic fever; that he found no evidence 
of marked arteriosclerosis; no marked sclerotic condition 
of the brain; that to the best of his knowledge Bank’^ death 
was really duo to thermic fever» “assuming the man was 
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overworked, fatigued, had extreme loss of water, and im¬ 
proper sleeping and improper over-eating; ’ ’ that he has to 
be convinced that those things, were the cause of the 
cerebral hemorrhage and the hemorrhage around the kid¬ 
ney; that he found no other condition that would lead him 
to believe it was not thermic fever. 

8. That subsequently, to wit, on the 14th day of May, 
1931, defendant Robert J. Hoage, Deputy Commissioner, 
entered certain Findings of Fact and an Award of compen¬ 
sation to defendant Nora Banks, all as is more particularly 
set forth in the copy of said Findings of Fact and Award 
attached hereto as plaintiff’s “Exhibit B” and prayed to 
be read as a part hereof as if herein fully set forth; that 

by said Findings of Fact said Robert J. Hoage, 
9 Deputy Commissioner, determined that on said 25tli 

day of July, 1930, said AVilliam H. Banks, while per¬ 
forming service for the employer as a delivery man sus¬ 
tained personal injury which arose out of and occurred in 
the course of his' employment and resulted in his death; 
that said William H. Banks had died as a result of thermic 
fever, otherwise known as heat stroke; that the duties of 
said William H. Banks required him to expose his person 
to the heat of the sun while carrying produce from his truck 
and delivering it to the respective houses and that his active 
service and exposure were the cause of the collapse which 
resulted in his death. 

Upon the Findings of Fact found by said defendant, an 
Award was entered whereby plaintiff George W. Estler, 
employer, and plaintiff ^Fltna Life Insurance Company are 
required to pay forthwith to defendant Nora Banks widow 
of William IT. Banks, deceased, the sum of $248.46 as ac¬ 
crued compensation due from July 25, 1930, to and includ¬ 
ing May 7, 1931,' a period of 41 weeks at $6.06 per week; 
and plaintiff George W. Estler, employer, and plaintiff 
..^tna Life Insurance Company are further required to pay 
to defendant Nora Banks $6.06 per week beginning May 8, 
1931, payable every two weeks until further order of the 
Deputy Commissioner and are also required to pay burial 
expenses incurred bv defendant Nora Banks in the sum 
of $200.00. 

9. Plaintiffs are advised that defendant Robert J. Hoage, 
Deputy Commissioner, erred in finding as facts matters 
not supported by a scintilla of evidence, and in finding as 
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facts matters contrary to all the evidence; and further that 
said Deputy Commissioner erred in his rulings on the prin¬ 
ciples of law applicable to the facts, in that: | 

10 (a) Said Deputy Commissioner erred in Ijiolding 
that said William H. Banks, deceased, sustained per¬ 
sonal injury for which compensation can be awarded under 
the District of Columbia Workmen’s Compensation Act. 

(b) Said Deputy Commissioner erred in holdiilg that 

said William H. Banks, deceased, sustained personal! injury 
resulting in his death within the meaning of the Disj:rict of 
Columbia Workmen’s Compensation Act. I 

(c) Said Deputy Commissioner erred in holding that said 

William H. Banks, deceased, sustained personal | injury 
which arose out of his employment and resulted i in his 
death. | 

(d) Said Deputy Commissioner erred in refusing to hold 

that said William H. Banks, deceased, died as a result of a 
disease and not as the result of an accidental injury or 
death arising out of his employment. | 

(e) Said Deputy Commissioner erred in refusing to hold 

that said William H. Banks, deceased, did not die ffom an 
occupational disease or infection arising naturally |out of 
his employment. i 

(f) Said Deputy Commissioner erred in refusing io hold 
that said William H. Banks, deceased, did not die fijom an 
occupational disease naturally or unavoidably re|;ulting 
from an accidental injury. 

(g) Said Deputy Commissioner erred in holding that 

said William H. Banks, deceased, sustained an accidental 
injuiy and death within tlie meaning of the District |of Co¬ 
lumbia Workmen’s Compensation Act. ! 

(h) Said Deputy Commissioner erred in holding thht said 
AVilliam H. Banks, deceased, died as the result of an injury. 

(i) Said Deputy Commissioner erred in I'iolding 

11 that said William H. Banks, deceased, died a^ a re¬ 
sult of thermic fever, otherwise known as heat ^troke. 

(j) Said Deputy Commissioner erred in refusing t|o hold 

that said William H. Banks, deceased, died as a result of 
a disease known as cerebral hemorrhage. | 

(k) Said Deputy Commissioner erred in holding tljat the 

duties of said William H. Banks, deceased, required him to 
expose his person to the heat of the sun while cai’rying 
produce from his truck and delivering it to the ros]jective 
houses. I 
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(l) Said Deputy Conimissioner erred in holding that 
active service and exposure of said William H. Banks, de¬ 
ceased, were the cause of the collapse which resulted in his 
death. 

(m) Said Deputy Commissioner erred in refusing to hold 
that said William H. Banks, deceased, was not working 
under conditions different from those affecting the general 
public in that neighborhood on the 25th day of July, 1930, 
and therefore suffered no injury and resulting death for 
which compensation can be awarded under the District of 
Columbia Workmen’s Compensation Act. 

(n) Said Deputy Commissioner erred in refusing to hold 
that said William H. Banks, deceased, was not exposed to 
a hazard from thermic fever substantially different from 
that of ordinary out-of-door work. 

(o) Said Deputy Commissioner erred in refusing to hold 
that defendant Nora Banks had not satisfied the burden of 
proving that said William H. Banks, deceased, died of 
thermic fever, or that the thermic fever which caused his 
death was occasioned by or causally related to a personal 

injury which arose out of his employment. 

12 (p) Said Deputy Commissioner erred in entering 

an award for defendant Nora Banks against plain¬ 
tiffs .'Etna Life Insurance Company and George W. Estler 
for compensation and necessary burial expenses for the 
death of said William H. Banks, deceased. 

(q) Said Deputy Commissioner committed other errors 
of law apparent on the face of the record. 

10. That plaintiffs will be irreparably damaged unless 
this Honorable Court shall grant an interlocutory injunc¬ 
tion restraining said Deputy Commissioner and said Nora 
Banks, defendants herein, from enforcing the payments of 
compensation and burial expenses given under said award. 

11. The plaintiffs are without remedy save through the 
interposition of this Honorable Court. 

Wherefore, the Premises Considered, plaintiffs pray: 

1. That process may issue out of this Honorable Court 
against the defendants requiring them, by a day certain to 
be therein named, to appear herein and answer the exigen¬ 
cies of this Bill of Complaint. 

2. That an injunction pendente lite issue out of this 
Honorable Court' directed to defendants Robert J. Hoage, 
Deputy Commissioner, and Nora Banks, restraining the 
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enforcement of said Award entered by said Deputjy Com¬ 
missioner against plaintiffs iEtna Life Insurance Cbmpany 
and George W. Estler. | 

3. That the proceedings before said Deputy (Commis¬ 
sioner be reviewed by this Honorable Court. i 

4. That upon final hearing this Honorable Court may 
enter a mandatory injunction permanently restraining said 
Robert J. Hoage, Deputy Commissioner, and saild Nora 

Banks, defendants herein, from enforcing pay^ient of 

13 said award, and requiring defendant Robert J. 
Hoage, Deputy Commissioner, to vacate and set said 

award aside. ! 

5. And for such other and further relief as to this|Honor¬ 
able Court mav seem meet and proper. 

.ETNA LIFE INSURANCE 
PANY, 

Bv IRA C. EVERETT, 

Agent and Adjuster. 
GEORGE W. ESTLER. ' | 

I 

CHAS. W. ARTH, j 

LEONARD J. GANSE, I 

Attorneys for Plaintiffs. \ 

I 

District of Columbia, ss: \ 

i 

Ira C. Everett, being first duly sworn upon oath Reposes 
and says that he is an agent and adjuster of the .Etfia Life 
Insurance Company, a corporation, one of the plaiiitiffs in 
the above entitled cause; that he has read the fotegoing 
Bill of Complaint by him subscribed, in the name and on 
behalf of iEtna Life Insurance Company as aforesaid, and 
that he knows the contents thereof; that the matters and 
things therein stated upon his personal knowledge aire true 
and those therein stated upon information and belief he 
believes to be true. I 

IRA C. EVERETT. 

Subscribed and sworn to before me this 12th day ojf June, 
1931. j 

[notarial seal.] MABEL E. ASHLEYj 

Notary Public, C. 

14 District of Columbia, ss: \ 

George W. Estler, being first duly sworn on oath 4eposes 
and says that he has read the foregoing Bill of Coifiplaint 
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by him subscribed and knows the contents thereof; that the 
matters and things therein stated upon his personal knowl¬ 
edge are true and those therein stated upon information 
and belief he believes to be true. 

GEORGE W. ESTLEK. 

Subscribed and sworn to before me this 12th day of 
June, 1931. 

[notarial seal.] MABEL E. ASHLEY, 

Notary Public, D. C. 

Exhibit B. 

United States Employees’ Compensation Commission, 
District of Columbia Compensation District 

Case No. 4258-1. 

In the Matter of the Claim for Compensation under the 
District of Columbia Workmen’s Compensation Act. 

Mrs. Nora Banks, Claimant, 
vs. 

George W. Estler, Employer; H^tna Life Insurance Com¬ 
pany, Insurance Carrier. 

Compensation Order—Award of Compensation. 

Such investigation with respect to the above entitled 
claim having been made as is considered necessary, and a 
hearing having been duly held in conformity with law, the 
Deputy Commissioner makes the following 

15 Findings of Fact. 

That on the twentv-fifth dav of Julv, 1930, William H. 
Banks, hereinafter referred to as employee, was in the em¬ 
ploy of the employer above named, whose address is 3819 
Georgia Avenue, Northwest, Washington, D. C.; that the 
employer was subject to the provisions of an Act of Con¬ 
gress approved May 17, 1928, entitled ‘‘An Act to provide 
compensation for 'disability or death resulting from injury 
to employees in certain employments in the District of 
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I 

I 

Columbia, and for other purposes’’; that the liabilit}[ of the 
employer for compensation under the said Act was insured 
by the iEtna Life Insurance Company; that on said ^ay the 
employee while performing service for the employer as a 
delivery man sustained personal injury which arosej out of 
and occurred in the course of his employment and resulted 
in his death; that while so employed and in the | act of 
delivering groceries at 756 Rock Creek Road he wa$ found 
in an unconscious condition lying on a rear porch'at the 
above named address with the box of groceries unc^er his 
arm; that on the above date the employer had s0nt the 
employee with twenty-two orders to be delivered arid that 
while delivering an order at the above named addifess he 
was seen to take the groceries from the back of the ciar and 
he was next found on the rear porch as above described; he 
was taken immediately to Freedmen’s Hospital aiid was 
there pronounced dead and the autopsy held by |Dr. A. 
^lagruder MacDonald revealed that the claimant lu^d died 
as a result of thermic fever, otherwise known a^ heat 
stroke; that the duties of the employee required that he 
begin his work about 6 o’clock in the morning, which he 
had done on the above named date, that he go \vlth his 
employer 1o the market for the purpose of purchasing 
produce, etc., that after returning with said pjroduce 
16 his duties required him to unload from the [wagon 
and arrange the produce in the store and! w’hen 
orders came to be filled it was his duty to assist in j filling 
the same and when a number had accumulated it vjas his 
duty to deliver them by use of a truck to the customets who 
had placed orders with the employer; that prior to tile date 
of the above named injury the weather conditions had been 
extremely hot; the United States AVeather Bureau reported 
the weather ranging from 6 o’clock in the morning pntil 6 
o’clock in the evening beginning July 19 as follo^Vs; 74 
degrees—102 degrees, 76 degrees—106 degrees, 76 degrees 
—103 degrees, 77 degrees—97 degrees, 73 degrees—94 de¬ 
grees, 74 degrees—92 degrees; and on the date of fhe in¬ 
jury, namely, July 25, 1930, 71 degrees—93 degreesj at 11 
o’clock A. M. when the employee was found in the stjate of 
collapse at the above named address; that the duties jof the 
employee required him to expose his person to the hleat of 
the sun while carrying produce from his truck and deliver- 
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iiig it to tlie resi)ective houses; that his active service and 
exposure above described were the cause of the collapse 
which resulted in his death on the 25th dav of Julv, 1930; 
that notice of the injury was given to the employer and the 
Deputy Commissioner within thirty days of date of said 
injury; that the wages of the claimant herein at the time of 
the injury were $18.00 per week, working six days; that the 
average weekly wage therefore was $17.31; that Nora 
Banks, who was born August 7, 1874, and married to the 
employee on June 2, 1892, is the surviving wife of the de¬ 
ceased employee and as such is entitled to compensation in 
the amount of 35% of the average weekly wage, namely, 
$17.31, or $6.06 pei' week beginning July 25,1930; that com¬ 
pensation from July 25, 1930, to and including May 7, 1931, 
a period of 41 weeks at $6.06 a week amounts to 
17 $248.46; that burial services were rendered by 

Robert G. McGuire, at 1820 9th Street, Northwest, 
and for such service a bill was rendered in the amount of 
$250.00, $105.00 having been paid by the claimant herein 
leaving a balance of $145.00 due to Robert G. McGuire; that 
the claimant above named is entitled to reimbursement in 
the amount of $55.00 making a total of $200.00 for burial 
expenses for which the employer herein is liable; that 
Attorneys AVelch, Daily and Welch, represented by Mr. 
Frank P’aley, rendered legal services in behalf of the claim¬ 
ant herein and for such service a fee is approved in the 
amount of $50.00 as reasonable. 

Upon the foregoing findings of fact the Deputy Com¬ 
missioner makes the following 

Award. 

That the employer, George W. Estler, and the insur¬ 
ance carrier, the -Tltna Life Insurance Company, shall pay 
to the claimant, Nora Banks, wife of the deceased, com¬ 
pensation in her own behalf beginning July 25,1930, to and 
including May 7, 1931, a ])eriod of 41 weeks at $6.06 per 
week making a total of $248.46. which amount is due and 
shall be paid forthwith; and shall continue to pay com¬ 
pensation to the claimant above named beginning May 8, 
1931, at $6.06 per week, payable every two weeks until fur¬ 
ther order of the Deputy Commissioner; and shall pay to 
Robert G. McGuire, undertaker at 1820 9th Street, N. W., 
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the balance unpaid on the undertaker’s bill amounting to 
$145.00, and shall pay to Nora Banks as reimbursenjient for 
burial expenses paid by her in behalf of the deceased em¬ 
ployee the sum of $55.00; and shall pay to Welch, D^ily and 
Welch for legal services rendered in behalf of thd claims 
ant herein the sum of $50.00, which amount shall 
18 constitute a lien upon and shall be paid oulS of the 
unpaid installments of compensation. i 

Given under my hand at Washington, D. C., this four¬ 
teenth day of Mav, 1931. i 

(Signed) ^ R. J. HOAGE, j 

Deputy Commissioner J District of 

Columbia Compensation District. 

\ 

Proof of Service. | 


I hereby certify that a copy of the foregoing conjipensa- 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, and to Attorney j Frank 
Palev at the last known address of each as followsl: 

^ I 


Airs. Nora Banks. 

Air. George W. Estler ... 
^Etna Life Insurance Co. 

Air. Frank Paley, Atty.. . 
(Signed) 

Alailed Alay 14, 1931. 


738 Hobart St. N. AV., 
ington, D. C. 

3819 Georgia Ave. N. W. 

ington, D. C. 

Investment Bldg., AVasl 
D. C. 

c/o Welch, Dailv & Welbh, 710 
14th St. N. W., AVashington, 

D. C. 

R. J. HOAGEj 

Deputy Com missibner. 


AVash- 

i Wash- 

! 

i 

i ington, 


Motion to Dismiss Bill of Complaint. j 

I 

I 

I 

Filed June 24, 1931. | 

i 

I 

**##*##] 

I 

i 

Now come the Defendants Robert J. Hoage, deputy 
Commissioner, United States Employees’ Compei^sation 
Commission, and Nora Banks, by their attorneys, and move 
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this Honorable Court to dismiss the Bill of Complaint filed 
herein for the following reasons; to wit: 

1. That the Bill of Complaint filed herein does not entitle 
the Plaintiffs to any relief in law or equity. 

19 2. That the Bill of Complaint contemplates that 

this Honorable Court will weigh the evidence in this 
matter to arrive at a conclusion other than that found by 
the Deputy Commissioner in the face of substantial evi¬ 
dence to support his findings of fact as shown by the tran¬ 
script of testimony annexed to the petition herein. 

3. That as a matter of law, the Bill of Complaint and ex¬ 
hibits annexed thereto show that the injury and death of 
William H. Banks, the employee, arose out of and occurred 
in the course of his employment, and therefore the Plain¬ 
tiffs are entitled to no relief* in their Bill. 

4. That the findings and award of the Defendant Deputy 
Commissioner, Robert J. Hoage, as sho\vn in the compensa¬ 
tion order annexed to the Petitioners’ Bill of Complaint, 
are in accordance with law. 

5. For such other good and sufficient reasons as may be 
shown. 

LEG A. ROVER, 

United States Attorney, 

' Attorney for Defendant Hoage. 

i WELCH, DAILY & WELCH, 
Attorneys for Defendant Nora Banks. 

J. HARRY WELCH. 

JOHN J. WILSON, 

Asst. U. S. Atty., I). C. 

Decree Dismissing Bill. 

Filed October 29, 1931. 

# * * # # # 

Upon consideration of motion of the defendants to dis¬ 
miss the bill of complaint filed herein, and the memoranda 
of points and authorities submitted by counsel for the re¬ 
spective parties, it is by the Court this 29th day of Octo¬ 
ber, 1931, 
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20 Adjudged, ordered and decreed that sai^ bill of 
complaint be, and the same hereby is dismisded; and 

it is further | 

Adjudged, ordered and decreed that the costs j of this 
proceeding be, and the same hereby are taxed against the 
plaintitfs. | 

ALFRED A. WHEAT?, 

Chief Ji\stice, 

I 

1 

From the foregoing decree the plaintitfs, by tlieir at¬ 
torneys, in open court note an appeal to the Courtj of Ap¬ 
peals of the District of Columbia this 29 day of October, 
1931; whereupon the maximum of an undertaking for costs 
is hereby fixed in the sum of One Hundred jDollars 
($100.00), with leave to deposit with the Clerk of th^s Court 
the sum of Fifty Dollars ($50.00) lawful currency of the 
United States of America in lieu thereof. i 

ALFRED A. WHEAlj, 

Chief Jiistice, 

0. K. i 

J. J. WILSON, I 

Asst, U. 8. Atty, D, C., Atty. for Hoage. j 

Memorandum, 

November 3, 1931.—Bond ($100.00) on appeal ajiproved 
and filed. 1 

21 Stipulation. 


Filed November 12, 1931. 

# W ^ « 




Now come the respective parties herein, by thei^ attor¬ 
neys of record, and stipulate and agree: | 

That the abstract of the testimony and evidenc^ taken 
before defendant Robert J. Hoage, Deputy Commissioner, 


as set forth in Section 7, and the several paragraphs there¬ 
of, of the plaintitfs’ Bill of Complaint, in a fair kind full 
abstract of said testimony and evidence. i 

In witness whereof the said parties herein, by their re- 
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spective attorneys'of record, have hereunto set their hands 
this 12th dav of November, 1931. 

CHAS. W. ARTH, 

LEONARD J. GANSE, 

Attorneys for Plaintiffs. 
LEO A. ROVER, 

W., 

rnited States Attorney^ Attorney for 
Defendant Robert J. Hoage, Deputy 
Commissioner. 

WELCH, DAILY & WELCH, 

Bv J. HARRY WELCH, 

•• • ^ 

Attorneys for Nora Banks. 

Assignmeyit of Errors. 

Filed November 12, 1931. 
##**«*# 

Now come ^^Itna Life Insurance Company, a corporation, 
and George W. Estler, plaintiffs, by their attorneys, and 
assign as errors that : 

1. Tlie Court erred in holding that William H. Banks, de¬ 

ceased, sustained an accidental, personal, injury re- 
22 suiting in his death within the meaning of the Dis¬ 
trict of Columbia Workmen’s Compensation Act, 
for which compensation may be awarded. 

2. The Court erred in holding that William H. Banks, 
deceased, sustained personal injury which arose out of his 
employment and resulted in his death. 

3. The Court erred in refusing to hold that William H. 
Banks, deceased, died as a result of a disease and not as the 
result of an accidental injury arising out of his employ¬ 
ment. 

4. The Court erred in refusing to hold that William H. 
Banks, deceased,' did not die from an occupational disease 
or infection arising naturally out of his employment, or 
naturallv or unavoidablv resulting from an accidental in- 

o. The Court erred in holding that William H. Banks, de¬ 
ceased, died as the result of an injury. 

6. The Court erred in holding that William H. Banks, 
deceased, died as a result of thermic fever, otherwise known 
as heat stroke. 
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I 


7. The Court erred in refusing to hold that William H. 

Banks, deceased, died as a result of a disease known as 
cerebral hemorrhage. I 

8. The Court erred in holding that active service ^nd ex¬ 

posure of William H. Banks, deceased, were the ciuse of 
the collapse which resulted in his death. I 

9. The Court erred in refusing to hold that William H. 
Banks, deceased, was working under conditions n^t sub¬ 
stantially different from those affecting the general! public 
in that neighborhood on the 25th day of July, 1930, and 
therefore suffered no injury and resulting death foij which 
conpiensation may be awarded under the District of polum- 

])ia Workmen’s Compensation Act. 1 

23 10. The Court erred in refusing to hold thit Wil¬ 

liam H. Banks, deceased, was not exposed to a Jiazard 
from thermic fever substantially different from t|hat of 
ordinarv out-of-door work. 

• I 

11. The Court erred in refusing to hold that defendant 
Xora Banks had not satisfied the burden of ]')roviilg that 
William H. Banks, deceased, died of thermic fever, Or that 
the thermic fever was occasioned by, or causally relajted to, 
a personal injury which arose out of his employment:. 

12. The Court erred in sustaining the award entepd by 

defendant Robert J. Hoage, Deputy Commissioner, ii\ favor 
of defendant Nora Banks against plaintiffs ^^tna Life In¬ 
surance Company and George W. Estler for compoijsation 
and necessary burial expenses for the death of William H. 
Banks, deceased. I 

13. The Court erred in dismissing the bill of conjplaint 

herein. I 

14. The Court committed other errors of law apparent 

on the face of the record. | 

CHAS. W. ARTH, j 

LEONARD J. GANSE,| 

Attorneyfor Plainfiff,^. 

I" 

I 

Desiiynation of Becord. | 

Piled November 12, 1931. I 

I 

« • • # # * * I 

I 

! 

Now come the plaintiffs in the above-entitled caiise by 
their attorneys, and designate the parts of the recbrd to 
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be included in the transcript, said parts being- considered 
sufficient for the determination of the questions raised on 
appeal, namely : 

1. Caption. 

24 2. Bill of Complaint including “Exhibit B” (omit 
the transcript of testimony and exhibits attached to 

the bill as “P^xhibit A’’). 

2. Motion to Dismiss. 

4. Decree Dismissing Bill, Xoting of A])peal, and Fixing 
of Bond for Costs. 

5. Memorandum showing filing of undertaking for costs 
on appeal. 

(). Stipulation as to testimony and evidence set forth in 
bill of complaint. 

7. Assignment of Errors. 

S. This Designation of Record. 

CHAS W. ARTH, 

' LEONARD J. CtANSE, 

Attorney.^ for Plaivtiffs. 

Service of a copy of the foregoing Designation of Record 
is lierebv acknowledged, this 12th dav of November, 1931. 

LEO A. ROVER, 

W., 

Vuitecl Sfafrs Attoinry, AffoDiry for 
Defendant Robert J. Hoage, Deputy 
Commissioner. 

WELCH, DAILY & WELCH, 
By J. HARRY WELCH, 

Attorneys for Nora Banks. 

25 Supreme Court of tlie District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 24, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 52992 in Equity, wherein ^tna Life In¬ 
surance Company, a corporation, and George W. Estler are 
Plaintiffs and' Robert J. Hoage, Deputv Commissioner, 
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United States Employees’ Compensation Commissipn, Dis¬ 
trict of Columbia Compensation District and Nord Banks 
are Defendants, as the same remains upon the filc4 and of 
record in said Court. | 

In testimony whereof I hereunto subscribe my nhme and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of January, 1932. j 

I 

[Seal Supreme Court of the District of Columbia.] 

1 

FRANK E. CUNNINGHA^i 

(^derk. 

I 

I 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5590. -^Etna Life Insurance Company, a corp|)ration, 
and George W. Estler, appellants, vs. Robert J. j Hoage, 
Deputy Commissioner, United States Employees’ Compen¬ 
sation Commission, District of Columbia Compensation 
District, and Nora Banks. Court of Appeals, District of 
Columbia. Filed Jan. 15, 1932. Henry W.. Hodgesi, Clerk. 
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No. 5590 


Aetna Life Insurance Company, a Corpora¬ 
tion, AND George W. Estler, Appellants, i 

vs. I 

Robert J. Hoage, Deputy Commissioner, 
United States Employees’ CoMPENSATioisr 
Commission, District of Columbia CoMPEif- 
SATioN District, and Nora Banks. 


I 

BRIEF ON BEHALF OF APPELLANTS i 

i 


Statement of Case 

I 

This case is before the Court upon appeal frorh 
the decree of the Supreme Court of the District 
of Columbia dismissing plaintiffs’ (appellants’) 
bill of complaint. For convenience the parties will 
be designated hereinafter as plaintiffs and de^ 
fendants. i 

The plaintiffs filed their bill of complaint in the 

Supreme Court of the District of Columbia to oW 

1 


l/mri «|( taeals, ] 
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tain a mandatory injunction, 'pendente lite and 
permanent, restraining the enforcement of an 
award of death benefit entered by defendant Rob¬ 
ert J. Hoage, Deputy Commissioner for the Dis¬ 
trict of Columbia, United States Employees’ Com¬ 
pensation Commission, in favor of defendant Nora 
Banks, claimant, under the District of Columbia 
Workmen’s Compensation Act (Act of Congress 
March 4, 1927, as amended by Act May 17, 1928; 
44 Stat. at L. 1424, c. 509, as amended 45 Stat. at 
L. 600, c. 612; U. S. C. A. Tit. 33, Chap. 18, Sec. 901 
et seq.). 

The Facts 

It has been stipulated by counsel for the respec¬ 
tive parties that the abstract of the testimony and 
evidence taken before defendant Robert J. Hoage, 
Deputy Commissioner, as set forth in Section 7, 
and the several paragraphs thereof, of the plain¬ 
tiffs’ bill is a fair and full statement thereof 
(R., p. 17). 

Plaintiff ^George W. Estler, an employer con¬ 
ducting a grocery and provision business at 3819 * 
Georgia Avenue, Northwest, in the City of Wash¬ 
ington, District of Columbia, and carrying on an 
employment within the meaning of the District 
of Columbia Workmen’s Compensation Act, was 
insured under a policy of compensation insurance 
issued by plaintiff Aetna Life Insurance Company 
for the payment of such compensation as might 
lawfully be awarded under said Act for accidental 
injury or death arising out of and in the course 
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of such employment. The policy was in force Ion 
July 25,1930 (R., p. 3). | 

One William H. Banks died in the District jof 
Columbia on said July 25, 1930, while working |as 
an employee of plaintiff George W. Estler (R.,p. $). 
Thereafter defendant Nora Banks, as widow of 
said decedent, filed her claim under the District 
of Columbia Workmen's Compensation Act fpr 
compensation for the death of her husband. After 
due notice to all parties in interest, a hearing was 
held before defendant Hoage, Deputy Commi^s- 
sioner, wherein the issues to be proved on behalf 
of the claimant were stated to be whether the (de¬ 
ceased employee suffered an injury which resulted 
in his death and arose out of and occurred in tljie 
course of the employment. The evidence adduced 
at said hearing was as follows: ' 

I 

Plaintiff Estler, employer, testified that it was 
the custom of said Banks to begin work at s^x 
o’clock A. M. when he went to market with his em¬ 
ployer who was doing the buying; that Banks was 
kept on the truck when the buying was being doi^e 
simply for protection so that the foodstuffs would 
not be stolen; that after returning to the stoiie 
Banks worked ‘‘as a porter would;” that the^ 
would take the stuff off the wagon, place and 
weigh it and wait for business to start; that whefi 
orders would come in the employer would get haljf 
a dozen or so ready and then start Banks out de¬ 
livering; that the work was not strenuous or fasti; 
that the employer always instructed his men neve^ 
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to hurry but to take time; that he left it to Banks 
to take his time; that there was no heavy deliver¬ 
ing on the day of Bank’s death; that business was 
the very dullest in July and August; that on July 
25, 1930, Banks had twenty-two orders with him 
on his truck, although he had only delivered two 
orders when he died; that Banks had gone only 
three squares from the store when he got to the 
place where he died; that Banks had not com¬ 
plained about suffering from the heat during the 
day, that he never complained; that he never lost 
a day; he never complained about the weather ex¬ 
cept to say that morning that it would be another 
hot day; that he said the previous day that it had 
certainly been terrible weather, but he never said 
he had any ailment; that he did not say he was 
suffering on the previous day nor did he complain 
that he was suffering on the day he died except 
to say it was a hot day, just the same as he (the 
employer) would say today is a bad day; so far as 
the employer knew Banks went about his work 
in the regular way; he was a very capable man 
and had been with the employer so long he knew 
just what to do without being addressed and with¬ 
out saying a word; that Banks drove a Ford open 
truck; he had not made more than six or seven 
deliveries that morning; that there were no heavy 
loads, just groceries, and he had no long distances 
to carry them, the longest distance would be from 
the alley to the street; that he did not carry sacks 
of sugar, potatoes, or heavy articles of that char¬ 
acter; that he (the employer) bought wholesale 
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the heaviest stuff and had it delivered, the oi^ly 
stuff that was brought in on the truck being li^ht 
stuff; and when orders go out they are very sm^ll; 
that customers buy in small quantities, frequently 
only a loaf of bread and a bottle of milk; tl^at 
there was not a thing in the world about Ba4ks 
this day that would indicate that he was not lup 
to par; he apparently was the same as he ever 
was. I 

On cross-examination (R., pp. 4, 5) it was testi¬ 
fied by said employer that he never brings a he4vy 
load on the truck from market; that on the moirn- 
ing of July 25,1930, he did not have heavy produce 
or merchandise on the truck and that Banks un¬ 
loaded it ^‘with me helping him f that after Baikks 
got the merchandise in the store he only straight¬ 
ened it around; that Banks usually started Sut 
about nine o’clock to make deliveries to customers 
or to get orders from those who did not have tele¬ 
phones (R., p. 5). I 

Witness Sarah Summers testified that she lived 
at 754 Rock Creek Church Road; that she skw 
Banks when he had gotten out of the delivery 
wagon getting ready to deliver groceries; tljiat 
when she saw him get out of the truck, he was ap¬ 
parently all right; she did not see him fall on the 
porch; did not see him after she saw him standing 
on the back of the delivery wagon (R., p. 5). | 

A written statement of Mrs. George Gordon 
Seibold, 756 Rock Creek Church Road, Northwest, 
Washington, District of Columbia, was read ifito 
the record by stipulation of counsel for the ^e- 
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spective parties. The pertinent portions set forth 
that she was informed by her mother that “some¬ 
thing had happened to William;’^ that she went 
immediately downstairs and found him lying face 
downward on the step of the rear porch with the 
box of groceries intact by his side and under his 
right arm; that she called a lady who appeared 
in the next yard, an experienced nurse, who pro¬ 
ceeded to give first aid to William; that they lifted 
him to a cool place on the porch, and his face, 
which was very red when they picked him up, 
turned white when he was placed on his back; that 
he was alive but evidently unconscious (R., p. 6). 

Dr. A. Magruder MacDonald, Deputy Coroner 
of the District of Columbia, testified that he per¬ 
formed an autopsy on the body of Banks; that his 
general condition was good; that there was an ex¬ 
tensive subdural hemorrhage in both hemispheres 
of the brain, over the cerebellum and interspinal 
canal and hemorrhage about the choroid plexus; 
the heart was negative except for some fibrinous 
plaques; that the kidneys showed congestion, they 
had been crushed and there was some extravasa¬ 
tion of blood about the tissues in the region of 
left pelvis of the kidney and there were two large 
cysts in the right kidney; the stomach was filled 
with digested food; that the cause of this man’s 
death was, in his opinion, cerebral hemorrhage 
and shockthat there are many causes of cerebral 
hemorrhage; that as he recalled the history the 
man was delivering groceries and while on the 
rear porch making a delivery he was taken ill and 
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thereafter pronounced dead; that some one stated 
the deceased had excessive temperature, haviiig 
put their hands on him and thought he was ex¬ 
tremely warm, but that is not a scientific way bf 
determining it; that he thinks the case shows evi¬ 
dence of so-called thermic fever, or sunstrol^e, 
judging from the hemorrhage that is in the brain 
and the hemorrhage in the region of the kidney 
with the congestion he found there; that he do^s 
not knoiv of any definite autopsy finding of thef- 
mic fever except that ‘Ve know that we have ap 
extreme amount of congestion and I think that 
could be a cause in this particular case;’' that h|e 
did not think the temperature of the weather is 
the only factor that can produce this sort of cori- 
dition; that in producing thermic fever ‘Ve hav$ 
to have a warm temperature, but it does not hav^ 
to be excessively hot;” there are so many othei" 
factors; overwork, fatigue, extreme loss of 
by perspiration will do the same thing under 
conditions, improper sleeping at night, lack of 
proper ventilation, and all of these conditions wil| 
add to a person’s fatigue so that they are morb 
subject to this condition; that overwork is one of 
the factors that produce thermic fever; that if 
this man had been up early in the morning and| 
gone to bed late at night—^7 am saying this as d 
conjecture"^ —and had not had much sleep on ac-^i 
count of the heat, possibly his room—^7 don^f 
know what his living conditions were"" —^thatl 
would help the thing along in this condition.; 
Upon cross examination the witness stated that! 
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there are many causes of thermic fever; that he 
was simply hosing his opinion on what he had 
been told by other people; that he did not know 
what clinical symptoms the man showed to corre¬ 
late with the autopsy findings; that he did not 
know whether the man had a raging fever except 
from an unscientific or a layman^s statement that 
the man was hot; but that condition existing—I 
could correlate that with those findings; that we 
not only have a hemorrhage in the brain but 
around the kidney; that overwork, fatigue, ex¬ 
treme loss of water, improper sleeping all would 
have to go along; that you have to take into con¬ 
sideration the hemorrhage around the kidney, 
which could not be a stroke but would have to be 
due to some internal derangement, probably of 
the heat regulating center; with that and the find¬ 
ings of fact, and if this man had overworked, lost 
a lot of sleep, had excessive perspiration during 
that day, and had been overdoing it, overeating— 
all those factors would make the witness convinced 

I 

in his own mind that the case was the result of 
thermic fever; but in the absence of those condi¬ 
tions he would not say it was the result of ther¬ 
mic fever because there are no definite pathologi¬ 
cal findings except the extreme congestion in the 
brain and the kidney; with all those conditions as 
a factor the witness would deduce that the cause 
of the hemorrhage was thermic fever; that he 
found no evidence of marked arteriosclerosis; no 
marked sclerotic condition of the brain; that to the 
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best of his knowledge Banks’s death was really dde 
to thermic fever, ^^assuming the man was over¬ 
worked, fatigued, had extreme loss of water, ajid 
improper sleeping and improper over-eating”; 
that he has to be convinced that those things we^e 
the cause of the cerebral hemorrhage and the 
hemorrhage around the kidney; that he found ho 
other condition that would lead him to believe it 
was not thermic fever. | 

I 

The foregoing was all the testimony adduced at 
the hearing. I 

On May 14,1931, defendant Hoage, Deputy Coip- 
missioner, entered certain Findings and Fact ahd 
an Award of Compensation to defendant No^a 
Banks (R., p. 8). By said Findings it was deter¬ 
mined that on July 25,1930, said William H. Banks, 
while performing service for the employer as|a 
delivery man, sustained personal injury whiih 
arose out of and occurred in the course of his eih- 
ployment and resulted in his death; that Banks h^d 
died as a result of thermic fever, otherwise knovjn 
as heat stroke; that the duties of Banks required 
him to expose his person to the heat of the siin 
while carrying produce from his'truck and deliv¬ 
ering it to the respective houses, and that his ac¬ 
tive service and exposure were the cause of the 
collapse which resulted in his death (R., pp. 8,13). 
Upon these Findings of Fact an Award was en¬ 
tered by defendant Hoage whereby plaintiff Estlelr, 
employer, and plaintiff Aetna Life Insurance Coih- 
pany, carrier, were required to pay certain ac- 
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crued compensation (death benefit) together with 
funeral expenses, and further, to make future 
payments of death benefit (R., pp. 8,14). 

The plaintiffs thereupon filed their bill of com¬ 
plaint in the'Supreme Court of the District of Co¬ 
lumbia to enjoin any enforcement of the Award 
(R., p. 2), and set up numerous errors of law com¬ 
mitted by defendant Deputy Commissioner in en¬ 
tering said Findings of Fact and Award (R., p. 9). 
The bill of complaint being dismissed upon motion 
of the defendants, plaintiff have brought their ap¬ 
peal to this Honorable Court. 

Assignments of Error 

1. The Court erred in holding that William H. 
Banks sustained an accidental, personal, injury re¬ 
sulting in his death, within the meaning of the 
District of Columbia Workmen’s Compensation 
Act, for which compensation may be awarded. 

2. The Court erred in holding that said Banks 
sustained personal injury which arose out of his 
employment and resulted in his death. 

3. The Court erred in refusing to hold that said 
Banks died as a result of a disease and not as the 
result of an accidental injury arising out of his 
employment. 

4. The Court erred in refusing to hold that said 
Banks did not die from an occupational disease 
or infection arising naturally out of his employ¬ 
ment, or naturally or unavoidably resulting from 
an accidental injury. 
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5. The Court erred in holding that said Banks 

died as the result of an injury. I 

6. The Court erred in holding that said Banks 
died as a result of thermic fever, otherwise known 
as heat stroke. 

7. The Court erred in refusing to hold that siid 

Banks died as a result of a disease known as cei^e- 
bral hemorrhage. i 

8. The Court erred in holding that active service 

and exposure of said Banks were the cause of the 
collapse which resulted in his death. i 

9. The Court erred in refusing to hold that s^id 

Banks was working under conditions not substan¬ 
tially different from those affecting the general 
public in that neighborhood on the twenty-fifth 
day of July, 1930, and therefore suffered no inju'fry 
and resulting death for which compensation may 
be awarded under the District of Columbia Woijk- 
men’s Compensation Act. | 

10. The Court erred in refusing to hold that said 
Banks was not exposed to a hazard from thernjic 
fever substantially different from that of ordinai^y 
out-of-door work. 

11. The Court erred in refusing to hold that (de¬ 
fendant Nora Banks had not satisfied the burden 
of proving that William H. Banks died of thernqic 
fever, or that the thermic fever was occasioned by, 
or casually related to, a personal injury whi^h 
arose out of his employment. 

12. The Court erred in sustaining the award ep- 
tered by defendant Hoage, Deputy Commissioner, 
in favor of defendant Nora Banks against plain- 
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tiffs Aetna Life Insurance Company and George 
W. Estler for compensation and necessary burial 
expenses for the death of William H. Banks. 

13. The Court erred in dismissing the bill of 
complaint herein. 

14. The Court committed other errors of law 
apparent on the face of the record. 

Questions of Law Presented 

I. Was there substantial evidence to sustain the 
finding of the Deputy Commissioner that the de¬ 
cedent died from '‘heat stroke’’ and that it arose 
out of and in the course of his employment? 

II. Did the decedent sustain an “accidental in¬ 
jury resulting in death and arising out of and in 
the course of employment” within the meaning 
of the District of Columbia Workmen’s Compen¬ 
sation Act? 

Pertinent Sections of Statute 

The sections of the District of Columbia Work¬ 
men’s Compensation Act (Act of Congress March 
4, 1927, as amended by Act May 17, 1928; 44 Stat. 
at L. 1424, c. 509, as amended 45 Stat. at L. 600, c. 
612; U. S. C. A. Tit. 33, Chap. 18, Sec. 901 et seq.) 
pertinent to a consideration of the questions pre¬ 
sented upon this appeal are: 

“Definitions 

“Sec. 2. When used in this Act- 

* * * 

“(2) The term ‘injury’ means accidental 
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injury or death arising out of and in ijhe 
course of employment, and such occupa¬ 
tional disease or infection as arises natur¬ 
ally out of such employment or as natiiir- 
ally and unavoidably results from such Ac¬ 
cidental injury, * * *. | 

♦ ♦ ♦ I 

! 

‘‘11. ‘Death’ as a basis for a right jto 
compensation means only death resulting 
from an injury. 

♦ ♦ ♦ 

I 

“Review of Compensation Orders | 

“Sec. 21. * * ♦ I 

“ (b) If not in accordance with law, a coiin- 
pensation order may be suspended or sbt 
aside, in whole or in part, through injunc¬ 
tion proceedings, mandatory or otherwise, 
brought by any party in interest again$t 
the deputy commissioner making the ordeir, 
and instituted in the Federal district court 
for the judicial district in which the injuijy 
occurred (or in the Supreme Court of the 
District of Columbia if the injury occurred 
in the District).” I 

Argument i 

I 

The parties herein will be designated according 
to their respective positions or interests, viz: De¬ 
fendant Nora Banks—claimant; defendant Robert 
J. Hoage, Deputy Commissioner—deputy commis¬ 
sioner; William H. Banks, deceased—employee!; 
plaintiff George W. Estler—employer; plaintiff 
Aetna Life Insurance Company—carrier. | 
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Was There Substantial Evidence To Sus¬ 
tain The Finding Of The Deputy Commis¬ 
sioner That The Decedent Died From ‘‘Heat 
Stroke” And That It Arose Out Of And In 
The Course Of His Employment? 

Certain general rules of law are applicable to 
proceedings for compensation or death benefit 
under Workmen's Compensation Acts. These 
rules must be followed by the Deputy Commis¬ 
sioner in all cases. The plaintiffs, employer and 
carrier, maintain that they were not applied in 
the case at bar. 

The findings of fact and the award entered 
thereon must be based upon substantial evidence. 
If not supported by substantial evidence the 
action of the Deputy Commissioner “is not in 
accordance with law” and is subject to review by 
the courts. Powell v, Hoage, Deputy Commis¬ 
sioner, -App. D. C.- (decided March 21, 

1932). The plaintiffs submit that the findings of 
fact and award are not supported by evidence, but 
to the contrary are arbitrary and unreasonable, 
being based upon conjecture inconsistent with es¬ 
tablished facts and circumstances. Powell v. 
Hoage, Deputy Commissioner {su^pra ); New Am¬ 
sterdam Casualty Company v, Hoage,-App. 

D. C.-, 46 F (2d) 837; Wheeling Corrugat¬ 

ing Co. V. McManigal, 41 F (2d) 593, 594. 

The testimony adduced discloses that there was 
no substantial evidence to sustain the finding, that 
“the autopsy held by Dr. A. Magruder Mac- 
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Donald revealed that the claimant had died as a 

I 

result of thermic fever, otherwise known as heat 
stroke/^ No affirmative proof was adduced by the 
claimant upon which it could be found that the 
employee died from such cause. Dr. MacDonald, 
the only medical witness, is equivocal in his testi¬ 
mony as to the cause of death. He based his Ex¬ 
pressions of opinion upon assumptions of facts ifot 
in evidence, and which, from all that appeals, 
never existed. The doctor says there are many 
causes of cerebral hemorrhage; he does not knpw 
of apy definite autopsy finding of thermic fever 
except that ‘Ve know that we have an extreijae 
amount of congestion and I think that could be 
a cause in this particular case’’; that if Banks h^d 
been up early in the morning and gone to bed late 
at night—^7 am saying this as a conjecture'^^ 
and had not had much sleep on account of the hedt, 
possibly his room—‘7 don't know what his living 
conditions were" —that would help the thirjg 
along in this condition; that he was simply basing 
his opinion on what he had been told by oth^r 
people; if this man had overworked, lost a lot qf 
sleep, had excessive perspiration during that da^, 
and had been overdoing it, overeating—all those 
factors would make the witness convinced in his 
own mind that the case was the result of thermi^ 
fever; but in the absence of those conditions Ke 
would not say it was the result of thermic fever 
because there are no definite pathological finding^ 
except the extreme congestion in the brain an^ 
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kidney; that to the best of his knowledge Banks’s 
death was really due to thermic fever ^^assuming 
the man ivas overworked^ fatigued, had extreme 
loss of ivater, and improper sleeping and improper 
over-eating. (R., pp. 6, 7, 8.) 

Are the factors indicated by the medical wit¬ 
ness, as being essential to a determination that 
the employee died of thermic fever, present? There 
can be no question that the doctor did not testify 
as to the existence of these conditions of overwork, 
fatigue, extreme loss of water by perspiration, im¬ 
proper sleeping at night or lack of proper ventila¬ 
tion. There is not a vestige of evidence to the 
effect that any of these factors did exist. To the 
contrary, the employer testified that the work was 
not strenuous or fast; that the employer always in¬ 
structed his men never to hurry but to take time; 
that he left it to Banks to take his time; that there 
was no heavy delivering on the day of Banks’s 
death; that Banks had twenty-two orders with him 
on his truck, although he had only delivered two 
of them, and had gone only three squares from 
the store, when he died; that Banks had not com¬ 
plained about suffering from the heat during the 
morning; that Banks drove an open Ford truck; 
that there were no heavy loads, just groceries, 
and he had no long distances to carry them, the 
longest distance would be from the alley to the 
street. (R., pp. 4, 5.) 

It is patent that Banks performed light labor 
and was subjected in his employment to no un- 
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usual hazards, yet the Deputy Commissioner ipade 
findings not only unsupported by, but contrariy to 
and in disregard of, the evidence adduced. ! He 
found ‘^that the duties of the employee required 
him to expose his person to the heat of the |sun 
while carrying produce from his truck and deliver¬ 
ing it to the respective houses; that his active serv¬ 
ice and exposure above described were the c^use 
of the collapse which resulted in his death on the 
twenty-fifth day of July, 1930.'' (R., pp. 13,14.) 
It is submitted that there is no basis in fact for I the 
findings of the Deputy Commissioner. | 

11 . 

I 

Did The Decedent Sustain An ‘‘Accideiital 
Injury Resulting In Death And Arising (!)ut 
Of And In The Course Of Employmeitit" 
Within The Meaning Of The District Of Co¬ 
lumbia Workmen's Compensation Act? 

Sec. 2 (2) of the Act defines “injury" as “acci¬ 
dental injury or death arising out of and in \he 
course of employment." Sec. 2 (11) defiijies 
“death as a basis for a right to compensation"! to 
mean “only death resulting from an injurjy" 
{supra, p. 13). 

1. Necessity and Sufficiency of Evidence 
That Death Is Attributable to Employment 

The claimant must establish her right to death 
benefit and evidence must be adduced whereby t|ie 
injury and death may be attributed to the eijn- 
ployment. Slacum v. Jolley (1927), 153 Md. 34|3, 
138 Atl. 244, is so like the instant case on the faCts 
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that plaintiffs will quote at large from the opinion. 

That was a proceeding under the Maryland 
Workmen’s Compensation Act by a widow to pro¬ 
cure compensation in behalf of herself and her in¬ 
fant child, on the ground that her husband’s death 
was caused by an accidental injury (heat stroke) 
arising out of and in the course of his employment. 
The Court of Appeals of Maryland stated the case 
as follows: 

^‘This proceeding arises under * * * 

the Workmen’s Compensation Act. Raleigh 
Jolley, a colored man, thirty-seven years 
old, * * * was on June 4th, 1925, em¬ 
ployed as a ‘bus driver’ by Colona Slacum, 
who operated ‘bus’ lines * * * in Mary¬ 

land. Gn that day, which was extremely 
warm, he was engaged in driving a thirty- 
six power Studebaker automobile. In the 
course of the day he complained of the heat, 
and, when he returned to his home at five 
o’clock in the afternoon, he seemed tired 
and worn, declined to eat anything, com¬ 
plained of being warm, and drank two or 
three glasses of iced tea and several glasses 
of iced water. He went back to his work, 
however, returning to his home at about 
9:30 o’clock the same evening. At that time 
he complained that he still felt badly, drank 
more iced tea, and after sitting for a while 
on his porch went to bed. At about two 
o’clock a. m. he complained of pains in his 
stomach. A physician was called, and he 
continued to treat him until he was removed 
to the Cambridge Hospital on June 12th, 


1925, where he remained until June 14thi of 
the same year, when he died.” I 

i 

On the trial the following issues were submitted 
to the jury: I 

“^(1) Did Raleigh Jolley * * * sips- 
tain an accidental personal injury arising 
out of and in the course of his employmeiit? 
^‘‘(2) Did the death of Raleigh Jolley Re¬ 
sult from an accidental personal injury siis- 
tained by him * * * arising out of and 

• in the course of his employment? I 

“‘(3) Did the death of Raleigh Jolley re¬ 
sult from disease or natural causes not con¬ 
nected with any accidental personal injui*y 
arising out of and in the course of his em¬ 
ployment?’ I 

‘‘At the conclusion of the trial the ju^y 
found their verdict for the claimant on ea^h 
of the three issues, and from the judgment 
on the verdict this appeal was taken. 

* * * j 

“The controlling question of fact in the 
case was whether Jolley was overcome By 
the heat as a result of driving his employ¬ 
er’s ‘bus’ To show that he wafe, 

the claimant called Dr. Joseph K. Shrivejr, 
a medical expert, and asked him this ques¬ 
tion : 

“ ‘Assuming that a man in normal 
health on the fifth day of June, 1925, 
and operating a motor bus and that 
it was an extremely hot day and aftqr 
being in this bus from 9:30 in tbe 
morning until after 5 o’clock that eve¬ 
ning, and he then complains of suf- 
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fering from the heat and that he 
^ showed the result of weakness and be¬ 
ing unwell and that he drank a lot of 
ice water, more than two glasses, and 
' was taken with pain in the stomach, 
would you or not in your opinion say 
that he had heat prostration in that 
bus?’ 

“An objection to that question was over¬ 
ruled, and the witness replied: 

' “ ‘According to my notion, • from 
what I heard, it was from heat pros¬ 
tration, particularly in the excessive 
sweating and exhaustion, but the pain 
did not have anything to do with heat 
prostration.’ 

“In Gordon v. Opalecky, 152 Md. 526,137 
A. 299, D. R. March 22, 1927, this court re¬ 
ferred with approval to the statement in 
Northern Central Ry. Co. v. Green, 112 Md. 
505, 76 A. 90, 97, that: 

“ ‘A hypothetical question must 
embrace every material element of 
‘ the hypothesis founded upon the evi¬ 
dence, and it must not import unto 
' the question any element not founded 
upon the evidence in the case. If it 
offends in either respect it is defec¬ 
tive and it is error to permit such a 
question to be answered, and if in¬ 
advertently admitted over an objec¬ 
tion, it is error to refuse a motion to 
strike out the answer.’ ” 
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The Maryland court after ruling that the hypo¬ 
thetical question asked was manifestly defective 
and should not have been allowed, first, beca|ise 
it assumed a fact which not only was not proved 
but which was actually contradicted by the evi¬ 
dence, and second, because the question omitted 
reference to other evidence material to the cajse, 
discussed the ruling of the court below on praydrs, 
and said: 


‘The only important question raised by 
these rulings is whether the court was ridht 
in refusing to direct a verdict for the appel¬ 
lants on the ground that there was in the 
case no evidence legally sufficient to shdw 
that the death of Jolley resulted from kn 
accidental injury arising out of and in t^ 
course of his employment. In dealing with 
that question we are controlled by the rple 
stated in Bogatsky v. Swerdlin, 152 Md. 21, 
135 Atl.417: I 

I 

“ ‘That in cases where the facets 
are conceded or undisputed, and there 
is no dispute as to the inferences to 
be drawn therefrom, their legal sig¬ 
nificance is a matter of law to be de¬ 
termined by the court.’ ' 

“Its determination depends, first, upbn 
whether the evidence in the case is legally 
sufficient to show that Jolley died as a re¬ 
sult of heat prostration or a heat stroke di¬ 
rectly traceable to his employment; and, sec¬ 
ond, upon whether such an injury is coni- 
pensable under the statute in force in this 
state. i 


I 
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“In dealing with the first question, we 
have felt that the wise and benevolent spirit 
and purpose of the statute should not be de¬ 
feated by any narrow, quibbling or techni¬ 
cal construction, and for that reason we 
have examined with the most critical care 
the record in this case, in connection with 
the very able and careful brief of counsel 
for the appellee, but after such examination, 
and after giving the appellee the benefit of 
any possible doubt as to the inferences to 
be drawn from the evidence, we have been 
unable to discover any evidence legally suf¬ 
ficient to show that Jolley died as a result 
of heat prostration directly traceable to his 
employment.” 

The Court thereafter discussed in minute detail 
the testimony of two doctors for the claimant, a 
witness whb saw the decedent and knew of his 
physical condition on the day of his illness, the 
claimant widow, and certain doctors for the appel¬ 
lants, and said: 

I 

“In considering the effect of the testi¬ 
mony, it must be noted that, to entitle the 
claimant to compensation, it was necessary 
that there be adduced from some source af¬ 
firmative proof that her husband’s death 
was caused by ‘an accidental injury arising 
out of and in the course of employment.,’ 
Article 101, sec. 65, Bagby’s Code. 

“The appellant contends that ‘heat pros¬ 
tration’ is not compensable under the Work¬ 
men's Compensation Law of Maryland, be¬ 
cause it is not an accidental injury, but in 
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our opinion that contention goes too far. 
Subsection 6, sec. 65, art. 101, Bagby’s Co^e, 
provides that ‘injury' and ‘personal injury’ 
mean only accidental injuries arising out jof 
and in the course of employment and si^ch 
disease or infection as may naturally apd 
unavoidably result therefrom. And if heat 
stroke or heat prostration are caused by un¬ 
usual and extraordinary conditions in the 
employment which cannot be regarded as 
naturally and ordinarily incident thereto, 
there is no apparent reason why such in¬ 
juries should not be compensable. (Citipg 
authority.) 

“But to entitle the claimant to compensa¬ 
tion it was essential that there be at lea'at 
some evidence that her husband died of hekt 
stroke or heat prostration, and that such in¬ 
jury was occasioned by some unusual arid 
extraordinary condition in his employ¬ 
ment, not naturally and ordinarily incident 
thereto, and there is no such evidence in this 


case. 




Holding the evidence as given by the testimony 
of the fact witnesses clearly insufficient to shoyv 
that Jolley’s death was due to heat stroke or heat 
prostration, the court then said: I 

i 

“But even if we could assume that his 
death was caused by heat prostration, there 
is no testimony to show that it was occa¬ 
sioned by his employment. The testimony 
shows that the day was hot, that Jolley com¬ 
plained of the heat, that he was engaged in 
driving an automobile without a foot veni- 
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tilator, that when he returned to his home 
he looked tired and worn, said he felt badly, 
complained of heat in the ‘bus,’ and drank 
a quantity of iced tea and iced water. These 
facts, separately or together, are insuffici¬ 
ent to' show that Jolley’s condition was 
caused by his employment, or that the con¬ 
ditions of his employment were different 
from those affecting the general public in 
that neighborhood at that time, or that they 
were unusual or extraordinary, and not nat¬ 
urally and ordinarily incident to the em¬ 
ployment. A hot day in June is no unusual 
thing, and complaints about the weather are 
not infrequent. Nor is there anything to 
show that it was hotter in the automobile 
‘bus’ than outside of it, and in the absence 
of evidence to that effect, we cannot assume 
that it was, for it is a matter of common 
knowledge that persons often drive in auto¬ 
mobiles as a relief from the heat of a sum¬ 
mer day. It is possible of course that the 
windshield of the machine was closed and 
that it was unusually hot in it, but there 
is not a word of testimony to that effect. 
Nor can we assume that such a condition 
existed because there was no foot ventilator 
in the machine, because it does not appear 
that such a device was usual, or that it 
would have cooled the machine or made 
Jolley more comfortable. If these facts ex¬ 
isted, they could have been proved, but in 
the absence of proof we cannot assume 
them. Nor can we assume from his physi¬ 
cal condition alone that it was due to his 
employment. It is true that Jolley said it 
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was hot in the ‘bus’ but it is conceded that 
it was also hot elsewhere in the neighbor¬ 
hood on that day, and he also complainedj of 
the heat when he was not in the ‘bus.’ 

“Such facts are in our opinion legally jin- 
sufficient to warrant the inference (1) that 
the conditions under which Jolley pursued 
his employment were different from thqse 
which affected the general public; or (?) 
that on the day in question there was any¬ 
thing of an extraordinary or unusual char¬ 
acter in such conditions not naturally and 
ordinarily incident to the employment. i 

“For these reasons the trial court should 
have granted the defendant’s first prayer 
withdrav/ing the case from the jury.” j 

I 

Hansen v. Turner Construction Co. (1918), 2^4 
N. Y. 331,120 N. E. 693, reversing (1918) 185 App. 
Div. 901,171 N. Y. Supp. 1087, was an appeal from 
the Supreme Court of New York, Appellate Divi¬ 
sion. There was a proceeding under the Work¬ 
men’s Compensation Law by Ragnild Hansen and 
minor dependents to obtain compensation for the 
death of her husband, opposed by the Turner Con¬ 
struction Company, employer, and the State Inj- 
surance Fund, insurance carrier. The Appellate 
Division affirmed an award of the State Industrial 
Commission, and the employer and carrier brought 
their appeal. The Court of Appeals in reversing 
the holding of the lower court and annulling and 
dismissing the claim said: | 

“The claimant’s husband, on the 23rd dayj 
of July, 1917, was in the employ of the Tur-i 


I 
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ner Construction Company. While in the 
cellar of a new building which it was con¬ 
structing he collapsed and fell. No one saw 
him fall, but immediately thereafter he was 
observed by his co-employees, who went to 
his assistance and found him in an uncon¬ 
scious ' condition, trembling and frothing at 
the mouth. They threw water in his face 
and shortly thereafter he revived and was 
taken to a hospital, where he died the 
follo\ying morning. A post mortem ex¬ 
amination disclosed that his death was 
due to a blood clot and pressure upon the 
brain. * * 

“After a careful consideration of the evi¬ 
dence set out in the record, I have been un¬ 
able to find any evidence that the death of 
the claimant's husband was due to an in¬ 
jury received while in the employ of the 
Turner Construction Company. At the time 
he collapsed he was working on a dirt floor, 
and there is nothing to indicate that his fall 
was due to anything connected with his em¬ 
ployment; on the contrary, all of the evi¬ 
dence shows that it was due to an injtiry 
which he had previously sustained or dis¬ 
ease with which he was afflicted. One of 
the persons with whom he was working at 
or immediately prior to the time he col¬ 
lapsed, testified that he stood within a few 
feet of him and while he did not see him 
fall, he did immediately thereafter see him 
lying on the floor; that he went to his as¬ 
sistance and there was nothing to indicate 
the cause of his fall; that there were no ob¬ 
structions upon the floor, no pillars or posts 
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near where he fell, or anything to show that 
the cause of his fall was other than a cbl- 
lapse. The witness was corroborated hy 
another to the effect that he saw the de¬ 
ceased immediately after he fell; that he 
was then lying on his back, frothing at the 
mouth, and trembling; that there was noth¬ 
ing to indicate he had tripped or fallen |)y 
reason of anything upon the floor, and thefre 
were no marks upon his face or head whiqh 
showed in any way that he had been injured, 
except a slight scratch upon his cheek. | 

^^When he reached the hospital he was iin- 
mediately put to bed, and a careful exandi- 
nation made of his person, and the only 
evidence of an external injury which could 
be discovered was an abrasion over his fore¬ 
head about as big as a quarter of a dollajr. 
There was no evidence of a fracture or con¬ 
cussion of any kind. After his death an aik- 
topsy was performed, and this disclosed |a 
subdural hemorrhage, which, according to 
the physician making the autopsy, had ex¬ 
isted for some time prior to his collapse; 
that there was no evidence whatever of 
traumatism or concussion received at th^t 
time, or that his death was in any way 
caused by an injury then received. 

Under such circumstances I do not se^ 
how an award could be made. If so, it had 
for its basis a mere guess or conjecture. Th^ 
Workmen's Compensation Law (Consol^ 
Laws, c. 67) should receive a liberal con¬ 
struction, but it ought not to be so construed 
as to take money from one person and giv^ 
it to another without any legal basis there^ 
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/or. To hold otherwise wovld be simply to 
make the employer an insurer of his em- 
ployeOy and this the Legislature has not as 
yet done^ 

An award in favor of the complainant, who had 
suffered an apoplectic stroke, was reversed in 
Gausman r. R. T. Pearson Co. (1925), 284 Pa. 348, 
131 Atl. 247, on the ground that there was not suffi¬ 
cient evidence to establish that the stroke was the 
result of an accident, or superinduced by a heat 
stroke, where it appeared that the complainant 
was a carpenter, seventy-four years of age, and 
was already afflicted with chronic nephritis and 
arterio-sclerosis, accompanied by high blood pres¬ 
sure, and that he was working as a carpenter, lay¬ 
ing floors, with no unusual occurrence, when he 
lost consciousness, and was afterward found wan¬ 
dering outside the building, and the physician who 
examined him testified that at first he diagnosed 
the case as paralysis following heat exhaustion, 
that he did not see the claimant until the evening 
after the latter had been stricken, and knew 
nothing of his condition at noon, when he was 
found unconscious, except by report, and that the 
entire affliction might have been of apoplectic 
origin, since from this and other evidence it was 
quite 05 probable that the disability suffered by 
the claimant at the noon hour was apoplectic as 
that it was heat exhaustiony and it could not be 
found that the burden of proof resting on com¬ 
plainant had been met. 
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In Collins v. Industrial Accident Commission 
(1928), 205 Cal. 727, 273 Pac. 33, it was held that 
the Industrial Commission is justified in finding 
that a painter, who received a sunstroke while 
working on a dark shingled roof in a temperature 
of 81 degrees, ivas only subject to the hazard tUfit 
was incident to ordinary out of door work a^ 
that such hazard was not inseparably connected 
luith and substantially increased by his employ¬ 
ment, where he introduced no evidence to shdw 
that the temperature on the roof was greater than 
the general temperature in that locality, and failed 
to sustain the burden of proof by showing any 
special hazard of heat prostration in the emplo\/- 
ment \ 

Compensation is only recoverable where thefe 
was a direct casual connection between the effo^ 
put forward in the employment, and the injury, 
and the determining question is: Whether the eni- 
ployment was the proximate contributing cause? 
And the evidence must lead to that conclusion. Ais 
was said in Madden^s Case (Mass. 1916), 222 
Mass. 487, 111 N. E. 379, L. R. A. 1916 D 1000: I 

i 

“The act is not a substitute for disabilitj? 
or old-age pensions. Its ultimate purpose 
simply is to treat the cost of personal iri- 
juries incidental to the employment as i 
part of the cost of the business. It does not 
afford compensation for injuries or misfoiv 
times, which merely are contemporaneous 
or coincident with the employment, or coil- 
lateral to it. Not every diseased person sufI- 


I 

I 

I 
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fering a misfortune while at work for a sub¬ 
scriber is entitled to compensation. The re¬ 
lief is so new that the tendency may be to 
inquire only as to the employment and the 
injury and to assume that these two factors 
constitute ground for compensation. But 
the essential connecting link between the 
personal injury and the employment must 
be established before the act becomes op¬ 
erative. The personal injury must be the 
result of the employment and flow from it 
as the inducing proximate cause. The ra¬ 
tional mind must be able to trace the re¬ 
sultant personal injury to a proximate cause 
set in motion by the employment, and not 
by some other agency, or there can be no 
recovery. In passing upon this question, a 
humanitarian emotion ought not to take the 
place' of sound judgment in the weighing 
of evidence. The direct connection between 
the personal injury as a result and the em¬ 
ployment as its proximate cause must be 
proved by facts before the right to compen¬ 
sation springs into being. A high degree of 
discrimination must be exercised to deter¬ 
mine whether the real cause of an injury 
is disease or the hazard of the employment. 
A disease which, under any rational work, 
is likely to progress so as finally to disable 
the employee, does not become a ‘personal 
injury' under the act merely because it 
reaches the point of disablement while work 
for a subscriber is being pursued. It is only 
when there is a direct casual connection be¬ 
tween the exertion of the employment and 
the injury that an award of compensa- 
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I 
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tion can be made. The substantial question 
is whether the diseased condition was ^he 
cause, or whether the employment was^ a 
proximate contributing cause. In the for¬ 
mer case, no award can be made; in the let¬ 
ter, it ought to be made.” ! 

i 

In Kerr v. Ritchie (1913), S. C. 613, 50 Sc^t. 
L. R. 434, 6 B. W. C. C. 419, (1913) W. C. & Ills. 
Rep. 297, a workman, apparently in ordinary gopd 
health, suddenly dropped dead from heart disease 
while he was lifting baskets filled with corn, apd 
the arbitrator found that there was no unusual or 

I 

unexpected strain in the course of his work imme¬ 
diately preceding his death. There was held to ^e 
no evidence justifying a finding that his death wPs 
to accident. i 

I 

2. Is Death From Heat Stroke a Death Re¬ 
sulting From Injury Within the Meaning 
of the Compensation Act? | 

Even if there were evidence that Banks died as 

I 

a result of heat stroke, it cannot be said that the 
death was accidental within the meaning of the 
Compensation Act and one for which death benefit 
may be awarded. Certain facts must exist and bte 
proved before the claimant can recover. Slacum v|. 
Jolley {supraj p. 17). 

In Campbell v. Clausen-Flanagan Brewery Cp. 
(1918), 183 App. Div. 499, 171 N. Y. Supp. 522i, 
the criterion whether death from heat stroke wa$ 
an accidental death within the meaning of the Comf 
pensation Law was stated to be whether the one 
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injured was subjected to a special and increased 
hazard by reason of his employment and the par¬ 
ticular circumstances under which he was required 
to work, and not common to the public in general. 
There it was held that the Commission was justi¬ 
fied in drawing the inference that the heat stroke 
which caused the employee’s death did not “arise 
out of the employment” where the undisputed facts 
showed that the deceased employee was a driver 
of a brewery wagon, and on a hot day in August 
began work early in the morning, and delivered 
ninety-one half barrels of beer at eleven places, and 
that about three o’clock in the afternoon as he was 
driving his;wagon to the brewery, he stopped his 
horses, alighted from the wagon, walked around 
apparently suffering from the heat, and in about 
ten minutes dropped dead. 

In Dougherty’s Case (1921, 238 Mass. 456, 131 
N. E. 167, 16 A. L. R. 1036, the employee was a 
teamster in the employ of the Union Coal & Wood 
Company. One afternoon after having delivered 
a load of coal, he drove into his employer’s yard 
and complained to an officer of the company that 
he did not feel well, whereupon he was ordered to 
put up his team and go home. He was later found 
unconscious in his employer’s barn and removed 
to a hospital where he died several hours later of 
heat prostration. The day in question was ex¬ 
tremely hot; the temperature registered between 
98 and 99 degrees in the afternoon. The court in 
affirming the finding of the State Industrial Acci- 
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dent Board denying compensation, among otlier 
things, said: 1 

“It is plain that the sunstroke which Re¬ 
sulted in the death of the employee was suf¬ 
fered while he was doing the work he wjas 
employed to perform; therefore the injury 
was received in the course of his employ¬ 
ment. j 

“The question remains whether the in¬ 
jury arose out of the employment within 
the meaning of the Workmen’s Compensa¬ 
tion Act. An injury arises out of the em¬ 
ployment when it appears in view of all the 
circumstances that there is a causal con¬ 
nection between the conditions under wh^h 
the work is required to be performed and 
the resulting injury. The first interpreth- 
tion by this court of the Workmen’s Coih- 
pensation Act in this connection is found 
in McNicol’s Case, 215 Mass. 497, at page 
499, L. R. A. 1916 A 306, 102 N. E. 697,14 
N. C. C. A. 522, where it is said that 

“ ‘If the injury can be seen to hate 
followed as a natural incident of the 
work, and to have been contemplated 
by a reasonable person familiar witjh 
the whole situation as a result of the 
exposure occasioned by the nature of 
the employment, then it arises “oiit 
of” the employment. But it ejf- 
cludes an injury which cannot fairlj? 
be traced to the employment as a con¬ 
tributing proximate cause and which 
comes from a hazard to which thje 
workman would have been equally 
exposed apart from the employment. 

i 
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The causative danger must be pecu- 

j liar to the work and not common to 

the neighborhood.’ (Citing cases.) 

♦ ♦ * 

‘In the case at bar a member of the In¬ 
dustrial Accident Board found that upon 
all the evidence the claimant ‘has not satis¬ 
fied the burden of proving that the heat 
prostration 'which caused the death of her 
decedent was occasioned by or casually re¬ 
lated to a personal injury which arose out 
of and in the course of his employment/ 
This finding was affirmed and adopted by 
the board on review which found that ‘it 
has not been shown that the employee was 
subjected by reason of his employment to 
materially greater danger of heat prostra¬ 
tion than other outdoor workers on the days 
in question/ 

“T/iere was no evidence to show that the 
employee^ while engaged in delivering coal 
on the day of his death, was peculiarly ex¬ 
posed to the danger of sunstroke by reason 
of the nature of his tvork; the hazard of in- 
fury from that cause would not seem to have 
been different from that to which persons in 
general in that locality who worked in the 
open were exposed^ 

In Central Illinois Public Service Co. v. Indus¬ 
trial Com., 291 Ill. 256,126 N. E. 144,13 A. L. R. 
967, the court said: 

“While the English cases on the subject 
of injuries from the elements seem not to 
be in entire harmony, yet an examination 
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of them shows that what appears to be a 
want of uniformity is one more of the aj)- 
plication of the rule than of the holdings 
concerning the rule itself. Under the En^* 
lish cases the rule appears to be that if the 
character of the employment be such as t|o 
create or intensify the risks that arise froih 
extraordinary natural causes, an accident 
under such circumstances is held to be ohe 
arising out of the employment, the con¬ 
trolling question being whether or not thb 
accident, under the circumstances of thb 
employment, was merely a consequence of 
the severity of the elements, to which peij- 
sons in the locality, whether so employed o^ 
not, were equally exposed.'’ 

Again: | 

‘It is held generally in this country that 
in order that an injury may be said to aris^ 
out of the employment the risk of being inf 
jured by the elements must be one incidental 
to the employment and not common to the 
public. Regardless of the nature or the fac^ 
of such employment or the risk being comf 
mon to the general public, the employed 
must have been exposed to it in a greater 
degree than other persons by reason of his 
employment. Risks to which all persons 
similarly situated are equally exposed andl 
not traceable in some special degree to thej 
particular employment are excluded." | 

I 

Conclusion 

There is no substantial evidence in this case' 
showing that Banks died from heat stroke, nor isl 


I 

i 
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there any causal connection between the character 
of his employment and his death. It is submitted 
that the award of compensation was arbitrarily 
made and is not in accordance with law. 

Respectfully submitted, 

; CHARLES W. ARTH, 
LEONARD J. GANSE, 

Attorneys for Appellants. 
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IN THE 

1 

I 

Court of ^tsitnct of Columbia 


No. 5590 


AETNA LIFE INSURANCE COMPANY, ! 

A Corporation, and GEORGE W. ESTLER, 

Appellants, 

i 

vs. \ 

ROBERT J. HO AGE, Deputy Commissioner, UNiTilD 
States Employees' Compensation Commission, ! 
District of Columbia Compensation District, I 

i 

AND 

NORA BANKS j 

Appellees i 


BRIEF ON BEHALF OF APPELLEES 


Statement of Case 



The above-entitled cause grows out of an award ofj 
compensation to Nora Banks, widow of William H.i 
Banks, deceased, who was employed by George W.l 
Estler, 3819 Georgia Avenue, N. W., who is engaged in! 
the grocery and provision business, one of the employ-i 
ments covered by the Workmen's Compensation Act.! 
William H. Banks, will hereinafter be referred to as the j 


I 
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employee. The facts as found by the defendant, Robert 
J. Hoage, in his compensation order dated, May 14, 1931 
(R, 12), are substantially as follows: The employee 
was delivering groceries on July 25, 1930 and while en¬ 
gaged in this work, he w'as found in an unconscious con¬ 
dition, lying on the rear porch at 735 Rock Creek Church 
Road, Washington, D. C., and he subsequently died as a 
result of thermic fever, otherwise known as heatstroke, at 
about eleven o'clock A. M., on that day; that the United 
States Weather Bureau report shows a temperature rang¬ 
ing from six o'clock in the morning until six o'clock in the 
evening, beginning July 19, 1930 as follow^s: 74 degrees, 
102 degrees, 76 degrees, 106 degrees, 76 degrees, 103 de¬ 
grees, 97 degrees, 73 degrees, 94 degrees, and on the date 
the employee died, July 25, 1930, 71 degrees and 93 de¬ 
grees at eleven o’clock A. M., at which hour the em¬ 
ployee was found in a state of collapse. It was further 
found that the work upon which he w'as engaged w’as that 
of delivering grocery orders, and that the exposure to the 
heat while carrying produce from his truck w’as the cause 
of his collapse and subsequent death. 

Nora Banks, the widow’, testified that the employee 
prior to his death w^as in splendid health and had been 
employed by the employer herein 23 or 24 years and had 
never lost a dav. Mrs. Sarah Sumners, witness 754 Rock 
Creek Church Road, saw the employee carried from the 
place he fell, and had previous thereto seen him get out 
of his truck apparently all right. (R-5). 

Statement of Mrs. George G. Seibold, 756 Rock Creek 
Church Road, w’here the employee was overcome, which 
w’as admitted upon stipulation, sets forth that she found 
the employee lying face dowmward on her porch with a 
box of groceries at his side, and that his face was very red 
w’hen he was picked up, and he turned w’hite when placed 
on his back. (R. 5-6). 
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George W. Estler, the employer, testified that on the 
day the employee died he had placed 22 grocery orders 

on his truck and had delivered but two orders when i he 

1 

collapsed. That he had never complained before except 
to say on the day he died that it was hot. That he tjad 
never lost a day from work. That he was called and told 
of the death at about eleven o’clock. (R. 4-5) I 

Dr. A. Magruder MacDonald, Deputy Coroner, per¬ 
formed an autopsy upon the employee on July 26, 1930, 
and he found extensive subdural hemorrhage in both 
hemispheres of the brain, over the cerebellum and inter- 
spinal canal, and hemorrhage about the choroid plexub; 
that the kidneys showed congestion, that they had be^n 
crushed, and there was some extravasion of blood aboijit 
the tissues in the region of the left pelvis of the kidney, 
and two large cysts in the right kidney; that the stomach 
was filled with digested food, that the physician’s histoty 
of this case {which was admitted into evidence withoi^t 
objection, and no motion made to strike same from tJie 
record,), was that the employee was extremely warm}; 
that in his opinion, judging from the hemorrhage in thC 
brain, and the hemorrhage in the region of the kidne^ 
with the congestion found there, the cause of death wcf^ 
thermic fever (R. 6-7.) i 

i 

ARGUMENT | 

I 

Was there any evidence to sustain the finding of the} 
Deputy Commissioner that the decedent died from ^^Heati| 
Stroke” and that his death arose out of and in the course! 
of his employment? j 

In answer to the first general proposition, we say thatj 
the only evidence before the Commissioner was that the! 
employee died of thermic fever or heat stroke. Dr. Mac-; 
Donald was the only physician called to testify in the! 
case and his testimony stands uncontradicted. No excep- i 
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tion was taken to his stated history of the case, nor was 
any motion made to strike same from the record and it is 
respectfully submitted that it is too late now to raise the 
question, even it if could have been properly raised. (See 
Daly vs. Sacks 59 D. C. Appeals 216). 

Further, the Appellants did not avail themselves of the 
opportunity to call in their own doctors to contradict Dr. 
MacDonald’s testimony, so that the Commissioner had 
before him, uncontradicted medical evidence that the em¬ 
ployee died as a result of thermic fever. 

This evidence is all that is necessary to be showm to es¬ 
tablish a prima facie case, and the evidence obtained, be¬ 
fore any extraneous matters had been injected into the 
record, will be found on Page 7. 

The defendants contend that the plaintiffs are entitled 
to no relief, for the following reasons: 

1. Under the law, the findings of fact made by the 
Deputy Corhmissioner in this case, upon the evidence ad¬ 
duced at the hearing are final and are not subject to re¬ 
view* except upon the allegation and proof that there is 
no evidence to support the findings of fact, and it is sub¬ 
mitted that all of the evidence in the case, is to the effect 
that death resulted from thermic fever. 

2. That the evidence in this case show’s that William 
H. Banks, died as a result of thermic fever, or heatstroke, 
which was proximately caused by conditions surrounding 
his employment on July 25, 1930. 

3. That injury or death caused by heatstroke, where 
there is a causal connection betwreen the conditions sur¬ 
rounding the employment and the injury or death, arises 
out of and occurs in the course of the employment with¬ 
in the meaning of Sec. 2 (2) of the District of Columbia 
Workmen’s Compensation Act. 

Before discussing the reasons given in support of the 
award by the Deputy Commissioner, the following 
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pertinent sections of the Compensation Act are quoted 
for the information of the Court: ! 

I 

Sec. 2 (2): “The term ‘injury’ means acici- 
dental injury or death arising out of and in the 
course of employment, and such occupatioiiial 
disease or infection as arises naturally out of suich 
employment or as naturally unavoidably results 
from such accidental injury, and includes an in¬ 
jury caused by the willful act of a third person 
directed against an employee because of his eiin- 
ployment.” 

Sec. 21 (b): “// not in accordance with law,\ a 
compensation order may be suspended or s^t 
aside, in whole or in part, through injunction pro¬ 
ceedings, mandatory or otherwise, brought by ally 
party in interest against the Deputy Commis¬ 
sioner making the order, and instituted in the 
Federal district court for the judicial district ijn 
w’hich the injury occurred (or in the Supremje 
Court of the District of Columbia if the injurjy' 
occurred in the District).**********” 1 

(Italics supplied.) 1 

The reasons stated will be taken up in order. | 

1. THAT THE FINDINGS OF FACT MAD^ 
BY THE DEPUTY COMMISSIONER IN 
THIS CASE UPON THE EVIDENCE ADi 
DUCED AT THE HEARING ARE FINAL 
AND ARE NOT SUBJECT TO REVIEW EX-i 
CEPT UPON THE ALLEGATION ANI) 
PROOF THAT THERE IS NO EVIDENCE 
TO SUPPORT THE FINDINGS OF FACT,! 
AND IT IS SUBMITTED THAT ALL OFi 
THE EVIDENCE IN THE CASE, IS TO THE; 
EFFECT THAT DEATH RESULTED FROMi 

THERMIC FEVER. i 

1 

The law is well settled in this jurisdiction by the Court ’ 
of Appeals for the District of Columbia in the case of i 
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Powell vs. Hoage, 60 W. L. R. 350, decided March 21, 
1932, Mr. Justice Groner speaking for the Court stated: 

“The conclusion reached by us as well as by 
most of the Courts is that the Deputy Commis¬ 
sioner's findings of fact must be accepted as con¬ 
clusive if supported by evidence unless there was 
some irregularity in the proceedings before him 
* * * while, therefore, we might have reached a 
different conclusion on the evidence, we feel that 
we may not, under the rules, substitute our judg¬ 
ment for that of the Commissioner, and since we 
may not, it follows that we must affirm the action 
and decision of the Court below\” 

In addition to the above statement of Justice Groner, 
we respectfully call the Court’s attention to the language 
of Chief Justice Hughes in the case of Crowell vs. Benson, 
52 S. C. R. 287: 

“Apart from cases involving constitutional 
rights to be appropriately enforced by proceed¬ 
ings in court, there can be no doubt that the Act 
contemplates that as to questions of fact, arising 
with respect to injuries to employees wdthin the 
purview of the Act, the findings of the deputy 
commissioner, supported by evidence and within 
the scope of his authority, shall be final” 

The Supreme Court of the District of Columbia, speak¬ 
ing through Mr. Justice Bailey, in an opinion filed April 
28, 1931, in the case of D’Amico vs. Hoage, Equity No. 
52642, states: 

“The mere fact that this Court might have 
made a finding upon the evidence submitted to 
the Commissioner, different from that recorded 
by him (and I do not mean to intimate in any 
way that it would), does not justify the Court in 
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I 

1 

setting aside the action of the Commissioner. 'His 
conclusions of fact are conclusive upon this Cdurt 
if there is any substantial evidence as a basis! for 

“The Bill of Complaint will be dismissed \|ith 
costs.^' i 

i 

It is respectfully urged, as has been shown above, tjiat 
there are facts in support of the compensation orderl of 
the Defendant, Robert J. Hoage herein, and that the 
Bill of Complaint is without merit. i 

2. THAT THE EVIDENCE IN THIS CASE 
SHOWS THAT WILLIAM H. BANKS DIED 
AS A RESULT OF THERMIC FEVER OR 
HEATSTROKE, WHICH WAS PROXI- 
MATELY CAUSED BY THE CONDITIONS 
SURROUNDING HIS EMPLOYMENT ON 
JULY 25,1930. I 

I 

'j 

In brief, the testimony in this case, as previously stated 
shows, without contradiction, that the employee, Williaip 
H. Banks, was overcome at about eleven o^clock in th^ 
morning of July 25, 1930, and died as a result of thermic 
fever or heatstroke. No further comment is deemed 
necessary, as the Court has before it all the testimony 
in the hearing. i 


3. THAT INJURY OR DEATH BY HEAT-J 
STROKE OR SUNSTROKE, WHERE THERE 
IS A CAUSAL CONNECTION BETWEEN' 
THE CONDITIONS SURROUNDING THE; 
EMPLOYMENT AND THE INJURY ORi 
DEATH, ARISES OUT OF AND OCCURS IN i 
THE COURSE OF THE EMPLOYMENTS 


\ 
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WITHIN THE MEANING OF SECTION 2 (2) 
OF THE DISTRICT OF COLUMBIA WORK¬ 
MEN’S COMPENSATION ACT. 

(Answer to Plaintiff’s second query.) “Is death from 
heatstroke a death resulting from injury within the mean¬ 
ing of the Compensation Act.” 

The Supreme Court of the District of Columbia, again 
speaking through Mr. Justice Bailey, has already indi¬ 
cated that death due to the effects of the sun’s heat 
arises out of and in the course of employment. This 
statement of the law will be found in the case of Burris 
vs. Hoage, Equity No. 52529, in an opinion handed down 
in May, 1931, which reads as follows: 


“The uncontradicted evidence in the case shows 
that the decedent was working on the north side 
of a street where there was little or no shade,.and 
engaged in shoveling dirt and gravel, the tempera¬ 
ture as shown by the reports of the Weather 
Bureau being 91 degrees in the shade, and that 
while so engaged, he suffered a sunstroke from 
which he died.” 

“In my opinion this death arose ‘out of and in 
the course of employment.’ It is true that the 
excessive heat was a condition to which everyone 
working in the sun was subjected, but it was not 
one to which those w’ho were working in the 
shade were subjected, nor one to which the general 
public was subjected, especially in view of the 
arduous nature of the work in which the decedent 
was engaged. 

“ ‘Although the risk may be common to all who 
are exposed to the sun’s rays on a hot day, the 
question is whether the employment exposes the 
employee to the risk.’ Hughes vs. Trustees etc., 
245 N. Y. 201. So in Katz vs. Kadans & Co., 232 
N. Y. 420, the Court said: 
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^‘But the fact that the risk is one to which 
everyone on the street is exposed, does not itself 
defeat compensation. Members of the pubjlic 
may face the same risk every day. The questipn 
is whether the employment exposed the workmen 
to the risks by sending him on to the street, coih- 
mon though such risks were to all on the streef.’^ 

“And it might be added that Judge Cardoso 
concurred in this opinion.’’ 

“The motion to dismiss the bill will be ovei*- 

ruled.” i 

1 

I 

The above case went to the Court of Appeals, and thie 
Court of Appeals affirmed the opinion of Justice Bailey 
holding that heatstroke or thermic fever was compenl- 
sable. 1 

In his brief the Appellant’s Counsel relies on the cas^ 
of Campbell vs. Clausen-Flanagan Brewery Co., 18$ 
App. Div. 499, 171 N. Y. Supp. 522. It is respectfully 
submitted that the decision was not rendered by th^ 
highest Court in the State of New York, and the twol 
later decisions by the highest Court of that State, ofj 
Katz, vs. Kadans, and Hughes vs. The Trustees of St.l 
Patrick’s Cathedral reverse the decision in the Campbell! 
case. i 

In the case of Hughes vs. the Trustees of St. Patrick’s 1 
Cathedral, 245 N. Y. 201, decided May 10, 1927, the 1 
Court per Curiam held: 1 

1 

“Heat prostration is an accidental injury arising | 
out of and during the course of the employment, | 
if the nature of the emplo 3 mient exposes the ' 
workmen to risk of such injury.” (Matter of 1 
Madura vs. City of New York, 238 N. Y. 214). j 
Although the risk may be common to all who are 
exposed to the sun’s rays on a hot day, the ques- 1 
tion is whether the employment exposes the em- i 
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ployee to the risk {Matter of Katz 232 N. Y,, 

420) r 

A very elaborate and thorough discussion of the ques¬ 
tion was made,m the case of the Baltimore & Ohio Rail¬ 
road vs. Clark in 59 F (2d) 595. Mr. Justice Parker 
speaking for the Court on Page 598 stated the law to be 
as follows: 


'‘The question as to whether heatstroke is to be 
deemed an accidental injury within the meaning 
of the workmen’s compensation acts, has been 
frequently before the Courts. In some cases 
distinction is made between injuries caused by 
artificial heat; and in a few it is said that the in¬ 
jury must be caused by some unusual or ex¬ 
traordinary condition. The rule supported by 
the weight of authority, however, is that heat 
prostration which results from the employee’s en¬ 
gaging in the employment, whether due to un¬ 
usual or extraordinary condition or not, is to be 
deemed accidental injury within the meaning of 
the statutes.” Citing in support thereof: Ismay 
vs. Williamson A. C. (1908) 437; Fenton vs. 
Thorley (1903) A. C. 443; Maskey vs. Lancashire 
Shipping Co. T. B. W. C. C. 428; Walsh vs. River 
Spinning Co. 41 R. I. 490; Lane vs. Horn & 
Hardart Baking Co. 261 Pa. 329; City of Joliet 
vs. Industrial Comm. 291 Ill. 555; Kanscheit vs. 
Garrett Laundry Co. 101 Neb. 702; King vs. 
Buckeye Cotton Oil Co. 155 Tenn. 491; Hughes 
vs. Trustees of St. Patricks Cathedral—N. Y. 
201; O’Pry vs. Security Union Casualty Co. 1 
S. W. (2d) 590.” 

In the present case it was found as a matter of fact 
that the duties of the employee herein required him to 
expose his person to the heat of the sun while carrying 
produce to his truck and delivering it to the customers 


of his employer, and his active service coupled with 'the 
exposure to the heat was the cause of his collapse and 
subsequent death. 1 

In the case of W. A. Jones Foundry and Machjine 
Company vs. Industrial Commission, 135 N. E. 7M, 
(Ill. 1922), an iron molder who was working in a room 
that had a temperature of about eighty degrees becatne 
unconscious while at work and suffered a cerebi'al 
hemorrhage, and was taken to the hospital. Later jbe 
became insane, and there was evidence tending to show 
the claimant's condition was due to exertion and he^t. 
The Court held that the injury in this case was an ‘‘acci¬ 
dent” saying: | 

j 

“The rupture of the blood vessel in the brain 
was an accidental injury, and although his exist¬ 
ing disease predisposed him to an accident pf 
this character, we have held that the death under 
such circumstances may be said to have resulted 
from an accidental injury, and is a proper basi^ 
for an award of compensation.” 1 

. i 

CONCLUSIONS 

I 

It is respectfully urged that if the duties of an em-^, 
ployee require him to be at a place where he is exposed 
to the sun's rays on a hot day, injury or death resulting; 
therefrom arises out of and occurs in the course of the; 
employment even though members of the public may be 
exposed to the same risk every day. , 

Originally under the old “Commonalty Doctrine”,; 
cases of this kind probably were not compensable, but i 
the interpretation of compensation law has since under- ! 
gone a gradual liberalization, and we find that all high- I 
way perils are being recognized as compensable, whether , 
it be by sunstroke or heatstroke, by being struck by | 
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automobiles, by being struck by lightning, by slipping or 
falling on the streets or highways, by tornadoes and wind 
storms, by reason of assaults committed upon the high¬ 
ways by robbers, highway men, etc., by reason of freez¬ 
ing due to exposure to subnormal temperatures, by reason 
of dog bites, and acts of God. Injuries resulting from 
automobile accidents are almost universally compensable 
although all persons are exposed to the risks of the high¬ 
way, and the injuries are said to arise out of and occur 
in the course of the employment. 

It is absolutely unreasonable to say that sunstroke or 
heatstroke cases, irrespective of extra hazard, do not 
arise out of the employment in view of the large number 
of cases compensating for ordinary street risks. In this 
jurisdiction, awards have been upheld by the Supreme 
Court of the District of Columbia in one automobile 
case, one heat case, and one slipping case, and the ap¬ 
pellee respectfully urges that, as a general class, all in¬ 
juries sustained by employees while in the course of 
their employment, which occur on the public highways, 
irrespective ,of cause (except, of course, where the cause 
is personal business of the employee) should be held to 
be compensable. The question of special exposure or in¬ 
creased hazard to the employee is of no importance. The 
important question is: Was the employee exposed to 
these risks The various State Courts, in holding that 
street accidents ^^arise out of and occur in the course of 
the employment”, have adopted the same construction 
of these words that is used in holding that injuries to 
employees on the employer’s premises after the em¬ 
ployee’s daily work has been completed (Industrial 
Premise Rule), injuries sustained while an employee is 
engaged while on a personal errand not whoUy discon¬ 
nected with his employment (washroom and lavatory 
cases), and while an employee is on the premises eating 
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his lunch, in the same manner arise out of and ocpcur 
in the course of the employment, but the Courts hjave 
ignored strict or literal construction and have assumed a 
general beneficial construction to which compensatlion 
laws are peculiarly susceptible. i, 

As indicated above, there is evidence in the record 
that the employee herein died as a result of theriinic 
fever, and this evidence is sufficient under the principles 
laid down in Crowell vs. Benson 52 S. C. R., 287; |he 
findings of fact of the Deputy Commissioner are to jbe 
regarded as final and conclusive, particularly in view!of 
the presumption contained in Section 20 of the Abt, 

which reads as follows: i 

1 

1 

“In any proceeding for the enforcement of 1 a 
claim for compensation under this Act it shall be 
presumed, in the absence of substantial evidence 
to the contrary—(a) That the claim comes with¬ 
in the provisions of this Act. * * i 

i 

i 

and, it is respectfully urged that the death in this ca^e 
arose out of and occurred in the course of the employ¬ 
ment, and the decision of the lower Court should.be 
affirmed. 1 

Respectfully submitted, i 

H. MASON WELCH 

JOHN R. DAILY i 

J. HARRY WELCH ! 
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